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PREFACE 


The Pattern Jury Charges (volume 4) Committee has worked for over five years to 
produce this addition to the Pattern Jury Charges series. During most of that period the 
Committee met once a month and spent additional time between meetings doing 
research and writing drafts of the various questions, instructions, and comments that 
make up this volume. 


The Committee gratefully acknowledges the instrumental role of Chief Justice 
Thomas R. Phillips, who chaired the Committee from 1985-87. It is also grateful for the 
help and support of five State Bar presidents: Charles L. Smith (1985-86), Bill White- 
hurst (1986-87), Joe H. Nagy (1987-88), James B. Sales (1988-89), and Darrell Jordan 
(1989-90). 


In every successful enterprise there can be found a few key people who make things 
happen. The chair is particularly grateful for the attendance, participation, and hard work 
of Tom Black, Ann Cochran, Don Dennis, John Lewis, Peter Linzer, Phil Maxwell, 
Frank Mitchell, Richard Munzinger, and Dudley Oldham. We are also indebted to 
numerous other lawyers and judges who read the drafts and offered ideas for improve- 
ment—ranging from matters of substantive law to those having to do with style, format, 
and utility. 


Our project legal editor, Vickie Tatum, deserves special recognition for her work on 
this volume. The State Bar Books and Systems staff has provided invaluable support, 
and we are also grateful for the advice and counsel of J. Hadley Edgar, chairman of the 
State Bar standing Committee on Pattern Jury Charges. 


—Mike Tabor, Chair 
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PREFACE TO THE 2020 EDITION 


Our Committee is pleased to bring you the new edition of Texas Pattern Jury 
Charges—Business, Consumer, Insurance & Employment. This 2020 volume provides 
updated citations throughout to reflect the current authority on broad-form submissions 
and the revised Tex. R. Civ. P. 277. Our chapter on contracts now includes a revised dis- 
cussion on formation of agreement to include recent case law; a revised discussion on 
trade custom to include recent case law; a revised discussion on plaintiff s material 
breach to reflect the elements listed in Mustang Pipeline Co. v. Driver Pipeline Co., 134 
S.W.3d 195 (Tex. 2004); an updated instruction on anticipatory repudiation; and an addi- 
tion to the discussion on waiver noting silence or inaction as an intent to yield a known 
right. 


In the chapter on fraud and negligent misrepresentation, the new volume includes a 
revised instruction and commentary regarding whether “justifiability” is an element of 
reliance; an added question and updated commentary on control-person liability; and 
revisions to the comment on good faith to include discussion of Janvey v. GMAG, 
L.L.C., 592 S.W.3d 125 (Tex. 2019). 


While other changes and citation updates are included as well, perhaps the most labo- 
rious and significant projects undertaken by the Committee this year involved substan- 
tial reworking of our chapters on piercing the corporate veil, where the work was led by 
Chris Dove, and defamation, where Kiwi Camara took the lead in redrafting our charges 
to comport with recent jurisprudence. 


It is my honor to chair the Committee, whose achievements this term deserve particu- 
lar recognition during the extenuating circumstances of the COVID pandemic. Although 
the Committee’s work has always been hard, and there are always some differences in 
perspective among its diverse members, I am impressed and humbled by the extent to 
which all of us reasoned together in order to reach a consensus on this product. Our 
Committee is diverse ethnically, geographically, and by nature of practice, size of firm, 
judge vs. practitioner, etc. It is extremely satisfying and fulfilling to be part of such logi- 
cal disputation and discussion at a very high level of jurisprudential dialectic. Each of 
our members is profoundly conscious of our duty to do our very best to come together to 
provide guidance to the bench and bar. 


I here express my sincere thanks to the members of the Committee for their stringent 
work ethic and commitment to excellence and collegiality in drafting and updating the 
Business volume. Finally, the entire Committee is deeply grateful for the invaluable sup- 
port and guidance of our editor, Elma Garcia. Despite all obstacles, she always kept the 
discussion on track and reminded us what needed to be accomplished and on what 
schedule. 


We welcome feedback and suggestions from our readers, which may be emailed to 
books@texasbar.com. We also encourage the bench and bar to comment on new draft 


XXX1 


PREFACE TO THE 2020 EDITION 


charges that the Committee plans to include in future editions, which we post periodi- 
cally at www.texasbarpractice.com. 


—William J. Chriss, Chair 
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CHANGES IN THE 2020 EDITION 


The 2020 edition of Texas Pattern Jury Charges—Business, Consumer, Insurance & 
Employment includes the following changes from the 2018 edition: 


l. 


Contracts— 


a. 


g. 
h. 


Updated citations on broad-form discussion to reflect revised Tex. R. Civ. 
P. 277 throughout 


Revised discussion on formation of agreement to include recent case law 
(101.3) 


Revised discussion in Comment on trade custom to include recent case 
law (101.9) 


Revised discussion on plaintiffs material breach to reflect elements as 
listed in Mustang Pipeline Co. v. Driver Pipeline Co., 134 S.W.3d 195 
(Tex. 2004) (101.22) 


Updated the instruction on anticipatory repudiation (101.23) 


Added a comment on silence or inaction as an intent to yield a known 
right (101.24) 


Clarified discussion on when to use (101.37) 


Added cross-reference to discussion on unpaid benefits due (101.58) 


DTPA/Insurance Code—Updated citations on broad-form discussion to reflect 
revised Tex. R. Civ. P. 277 throughout 


Good Faith and Fair Dealing—Updated citations on broad-form discussion to 
reflect revised Tex. R. Civ. P. 277 (103.1) 


Fiduciary Duty—Updated citations on broad-form discussion to reflect 
revised Tex. R. Civ. P. 277 throughout 


Fraud and Negligent Misrepresentation— 


a. 


Updated citations on broad-form discussion to reflect revised Tex. R. Civ. 
P. 277 throughout 


Revised instruction and commentary to include consideration of “justifi- 
ability” element of reliance (105.2) 


Added question and updated commentary on control-person liability 
(105.16) 
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d. 


Revised comment on good faith to include discussion of Janvey v. 
GMAG, L.L.C., 592 S.W.3d 125 (Tex. 2019) (105.29) 


Interference with Existing and Prospective Contract— 


a. Updated citations on broad-form discussion to reflect revised Tex. R. Civ. 
P. 277 throughout 

b. Revised comment on when to use to discuss questions of law or fact and 
eliminated duplicated discussion in commentary (106.2) 

c. Revised discussion of justification and tortious interference (106.4) 

Employment— 

a. Updated citations on broad-form discussion to reflect revised Tex. R. Civ. 
P. 277 throughout 

b. Changed references to “discriminatory” action to “adverse employment” 
action throughout 

c. Added discussion of the “cat’s paw theory” of liability (107.4—107.6, 
107.9, 107.11A) 

d. Revised discussion on sex discrimination to note inclusion of transgen- 
der status or sexual orientation (107.6) 

e. Added new instruction on the “cat’s paw theory” of liability (107.6, 
107.9) 

f. Renumbered PJC 107.11, Instruction on Disability, to PJC 107.11A and 
revised to be limited to “actual or record of,” removing discussion of 
“regarded as” (107.11A) 

g. Added instruction on “qualified individual” (107.11A) 

h. Added question and instruction on disability, “regarded as” (107.11B) 


Piercing the Corporate Veil— 


a. 


Reorganized the chapter under the framework of cases that are governed 
by statute and those that are not 


Added Comment on disregarding the corporate fiction in contract-related 
cases and consolidated discussion appearing in multiple PJCs into this 
new Comment (108.2) 


Renumbered following PJCs 


Revised instruction on alter ego to include separate instructions for cases 
governed by statute (108.3A) and cases not governed by statute (108.3B) 


Changes in the 2020 Edition 


Revised instruction on sham to perpetrate a fraud to include separate 
instructions for cases governed by statute (108.4A) and cases not gov- 
erned by statute (108.4B) 


Revised instruction on evasion of existing legal obligation to include 
separate instructions for cases governed by statute (108.5A) and cases 
not governed by statute (108.5B) 


Revised instruction on circumvention of a statute to include separate 
instructions for cases governed by statute (108.6A) and cases not gov- 
erned by statute (108.6B) 


Revised instruction on protection of crime or justification of wrong to 
include separate instructions for cases governed by statute (108.7A) and 
cases not governed by statute (108.7B) 


Revised instruction on monopoly to include separate instructions for 
cases governed by statute (108.8A) and cases not governed by statute 
(108.8B) 


Civil Conspiracy— 


a. 


b. 


a. 


g. 


Updated citations on broad-form discussion to reflect revised Tex. R. Civ. 
P. 277 (109.1) 


Added discussion on scope of the conspiracy (109.1) 


. Defamation, Business Disparagement, and Invasion of Privacy— 


Revised chapter to reflect new case law, especially Dallas Morning News 
v. Tatum, 554 S.W.3d 614 (Tex. 2018), and to streamline content; deleted 
PJCs 110.9-110.14 


Revised the definition of “publish” (110.2) 
Revised the discussion on “‘self-defamation” (110.2) 


Revised the instruction on “defamatory” and updated the Comment 
(110.3) 


Revised instruction on “false” and updated comment on falsity (110.4) 


Added comment and alternate question and instruction on satire or parody 
(110.5, 110.6) 


Revised question and instruction on truth and updated Comment (110.8) 


. Misappropriation of Trade Secrets—Updated citations on broad-form discus- 


sion to reflect revised Tex. R. Civ. P. 277 throughout 
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12. Damages— 


13. 


a. 


Revised the discussion on unpaid benefits recoverable as damages 
(115.14) 


Revised Comment to update definition of “felonious conduct” (115.41) 


Added comment on multiple damage remedies relating to misappropria- 
tion of trade secrets (115.55) 


Added discussion of TMRJ Holdings, Inc. v. Inhance Technologies, 
LLC, 540 S.W.3d 202 (Tex. App.—Houston [1st Dist.] 2018, no pet.), a 
post-Uniform Trade Secrets Act case discussing damages (115.55) 


Revised question, instruction, and comments on attorney’s fees to 
reflect Rohrmoos Venture v. UTSW DVA Healthcare, LLP, 578 S.W.3d 
469 (Tex. 2019), and other recent case law (115.60) 


Preservation of Charge Error—Revised discussion on objections required to 
preserve error (116.2) 


INTRODUCTION 


1. PURPOSE OF PUBLICATION 


The purpose of this volume, like those of the others in this series, is to assist the bench 
and bar in preparing the court’s charge in jury cases. It provides definitions, instructions, 
and questions needed to submit jury charges in the following cases: 


* contract cases, both common-law and UCC sale of goods, and including construc- 
tion contracts and insurance contracts; 


e actions under the Texas Deceptive Trade Practices-Consumer Protection Act 
(DTPA) and the Texas Insurance Code; 


e actions against insurers for violation of the duty of good faith and fair dealing; 
e breach of fiduciary duty; 


e fraud, both common-law and statutory (Tex. Bus. & Com. Code § 27.01), negligent 
misrepresentation, and actions under the Uniform Fraudulent Transfer Act; 


e tortious interference with existing contracts and prospective contractual relations; 
e employment actions; 


e actions to hold shareholders personally liable for the liabilities of a corporation 
(“piercing the corporate veil”); 


e civil conspiracy; 
e defamation, business disparagement, and invasion of privacy; and 
* misappropriation of trade secrets. 


It also contains questions and comments pertaining to defenses to the above actions 
and sections on damages and preservation of charge error. 


The pattern charges are suggestions and guides to be used by a trial court if they are 
applicable and proper in a specific case. The Committee hopes that this volume will 
prove as worthy as have the earlier Texas Pattern Jury Charges volumes. 


2. SCOPE OF PATTERN CHARGES 


The infinite combinations of possible facts in contract, consumer, employment, and 
other business cases make it impracticable for the Committee to offer questions suitable 
for every occasion. The Committee has tried to prepare charges to serve as guides for the 
usual litigation encountered in these types of cases. However, a charge should conform 
to the pleadings and evidence of a case, and occasions will arise for the use of questions 
and instructions not specifically addressed here. 


3. USE OF ACCEPTED PRECEDENTS 


Like its predecessors, this Committee has avoided recommending changes in the law 
and has based this material on what it perceives the present law to be. It has attempted to 
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foresee theories and objections that might be made in a variety of circumstances but not 
to express favor or disfavor for particular positions. In unsettled areas, the Committee 
generally has not taken a position on the exact form of a charge. However, it has pro- 
vided guidelines in some areas in which there is no definitive authority. Of course, trial 
judges and attorneys should recognize that these recommendations may be affected by 
future appellate decisions and statutory changes. 


4. PRINCIPLES OF STYLE 


a. Preference for broad-form questions. Tex. R. Civ. P. 277 provides that “the 
court shall, whenever feasible, submit the cause upon broad-form questions.” Accord- 
ingly, the basic questions are designed to be accompanied by one or more instructions. 
See Tex. R. Civ. P. 277-78. For further discussion, see PJC 116.2 regarding broad-form 
issues and the Castee/ doctrine. 


b. Simplicity. The Committee has sought to be as brief as possible and to use lan- 
guage that is simple and easy to understand. 


c. Definitions and instructions. The supreme court has disapproved the practice 
of embellishing standard definitions and instructions, Lemos v. Montez, 680 S.W.2d 798 
(Tex. 1984), or of adding unnecessary instructions, First International Bank v. Roper 
Corp., 686 S.W.2d 602 (Tex. 1985). The Committee has endeavored to adhere to stan- 
dard definitions and instructions stated in general terms rather than terms of the particu- 
lar parties and facts of the case. If an instruction in general terms would be unduly 
complicated and confusing, however, reference to specific parties and facts is suggested. 

d. Placement of definitions and instructions in the charges. Definitions and 
instructions that apply to a number of questions should be given immediately after the 
general instructions required by Tex. R. Civ. P. 226a. See Woods v. Crane Carrier Co., 
693 S.W.2d 377 (Tex. 1985). However, if a definition or instruction applies to only one 
question or cluster of questions (e.g., damages questions), it should be placed with that 
question or cluster. Specific guidance for placement of definitions and instructions can 
be found in the individual PJCs and comments. 

e. Burden of proof. As authorized by Tex. R. Civ. P. 277, it is recommended that 
the burden of proof be placed by instruction rather than by inclusion in each question. 
When the burden is placed by instruction, it is not necessary that each question begin: 
“Do you find from a preponderance of the evidence that .. .” The admonitory instruc- 
tions contain the following instruction, applicable to all questions: 


Answer “yes” or “no” to all questions unless you are told otherwise. A 
“ves” answer must be based on a preponderance of the evidence 
[unless you are told otherwise]. Whenever a question requires an 
answer other than “yes” or “no,” your answer must be based on a pre- 
ponderance of the evidence [unless you are told otherwise]. 


The term “preponderance of the evidence” means the greater weight 
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of credible evidence presented in this case. If you do not find that a 
preponderance of the evidence supports a “yes” answer, then answer 
“no.” A preponderance of the evidence is not measured by the number 
of witnesses or by the number of documents admitted in evidence. For 
a fact to be proved by a preponderance of the evidence, you must find 
that the fact is more likely true than not true. 


f. Hypothetical examples. The names of hypothetical parties and facts have been 
italicized to indicate that the names and facts of the particular case should be substituted. 
In general, the name Paul Payne has been used for the plaintiff and Don Davis for the 
defendant. Some PJCs use other hypothetical parties (see, e.g., 115.36). Their use is 
explained in the comments. 


5. COMMENTS AND CITATIONS OF AUTHORITY 


The comments to each PJC provide a ready reference to the law that serves as a foun- 
dation for the charge. The primary authority cited is Texas (or, for employment law, fed- 
eral) case law. In some instances, secondary authority—for example, Restatement 
(Second) of Contracts—is also cited. The Committee wishes to emphasize that second- 
ary authority is cited solely as additional guidance to the reader and not as legal authority 
for the proposition stated. Some comments also include variations of the recommended 
forms and additional questions or instructions for special circumstances. 


6. USING THE PATTERN CHARGES 


Matters on which the evidence is undisputed should not be submitted by either 
instruction or question. Conversely, questions, instructions, and definitions not included 
in this book may sometimes become necessary. Finally, preparation of a proper charge 
requires careful legal analysis and sound judgment. 


7. INSTALLING THE DIGITAL DOWNLOAD 


The complimentary downloadable version of Texas Pattern Jury Charges—Business, 
Consumer, Insurance & Employment (2020 edition) contains the entire text of the 
printed book. To install the digital download— 


1. go to https://manage.texasbarpractice.com; 
2. if prompted to log in, do so; and 
3. in the “Downloadables” column, click the download button for this book’s title. 


Use of the digital download is subject to the terms of the license and limited war- 
ranty included in the documentation at the end of this book and on the digital 
download web pages. By accessing the digital download, you waive all refund privi- 
leges for this publication. 


XXXIX 


INTRODUCTION 


8. FUTURE REVISIONS 


The contents of questions, instructions, and definitions in the court’s charge depend 
on the underlying substantive law relevant to the case. This volume as updated reflects 
all amendments to Texas statutes enacted through 2019. The Committee expects to pub- 
lish updates as needed to reflect changes and new developments in the law. 
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PJC 100.1 Instructions to Jury Panel before Voir Dire Examination 


[Brackets indicate optional, alternative, or instructive text.] 


MEMBERS OF THE JURY PANEL: 


Thank you for being here. We are here to select a jury. Twelve [six] of you 
will be chosen for the jury. Even if you are not chosen for the jury, you are per- 
forming a valuable service that is your right and duty as a citizen of a free 
country. 


Before we begin: Turn off all phones and other electronic devices. While you 
are in the courtroom, do not communicate with anyone through any electronic 
device. [For example, do not communicate by phone, text message, email mes- 
sage, chat room, blog, or social networking websites such as Facebook, Twitter, 
or Myspace.] [I will give you a number where others may contact you in case 
of an emergency.] Do not record or photograph any part of these court proceed- 
ings, because it is prohibited by law. 


If you are chosen for the jury, your role as jurors will be to decide the dis- 
puted facts in this case. My role will be to ensure that this case is tried in accor- 
dance with the rules of law. 


Here is some background about this case. This is a civil case. It is a lawsuit 

that is not a criminal case. The parties are as follows: The plaintiff is 

, and the defendant is . Representing the plaintiff is 

, and representing the defendant is . They will ask you 

some questions during jury selection. But before their questions begin, I must 
give you some instructions for jury selection. 


Every juror must obey these instructions. You may be called into court to 
testify about any violations of these instructions. If you do not follow these 
instructions, you will be guilty of juror misconduct, and I might have to order a 
new trial and start this process over again. This would waste your time and the 
parties’ money, and would require the taxpayers of this county to pay for 
another trial. 


These are the instructions. 


1. To avoid looking like you are friendly with one side of the case, do 
not mingle or talk with the lawyers, witnesses, parties, or anyone else 
involved in the case. You may exchange casual greetings like “hello” and 
“good morning.” Other than that, do not talk with them at all. They have to 
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follow these instructions too, so you should not be offended when they fol- 
low the instructions. 


2. Do not accept any favors from the lawyers, witnesses, parties, or 
anyone else involved in the case, and do not do any favors for them. This 
includes favors such as giving rides and food. 


3. Do not discuss this case with anyone, even your spouse or a friend, 
either in person or by any other means [including by phone, text message, 
email message, chat room, blog, or social networking websites such as Face- 
book, Twitter, or Myspace]. Do not allow anyone to discuss the case with 
you or in your hearing. If anyone tries to discuss the case with you or in your 
hearing, tell me immediately. We do not want you to be influenced by some- 
thing other than the evidence admitted in court. 


4. The parties, through their attorneys, have the right to ask you ques- 
tions about your background, experiences, and attitudes. They are not trying 
to meddle in your affairs. They are just being thorough and trying to choose 
fair jurors who do not have any bias or prejudice in this particular case. 


5. Remember that you took an oath that you will tell the truth, so be 
truthful when the lawyers ask you questions, and always give complete 
answers. If you do not answer a question that applies to you, that violates 
your oath. Sometimes a lawyer will ask a question of the whole panel instead 
of just one person. If the question applies to you, raise your hand and keep it 
raised until you are called on. 


Do you understand these instructions? If you do not, please tell me now. 


The lawyers will now begin to ask their questions. 


COMMENT 


When to use. The foregoing oral instructions are prescribed in Tex. R. Civ. P. 
226a. The instructions, “with such modifications as the circumstances of the particular 
case may require,” are to be given to the jury panel “after they have been sworn in as 
provided in Rule 226 and before the voir dire examination.” 


Rewording regarding investigation by jurors. In an appropriate case, the sen- 
tence “Do not post information about the case on the Internet before these court pro- 
ceedings end and you are released from jury duty” may be added in the second 
paragraph of this instruction, and the instructions admonishing against independent 
investigation by the jurors contained in item 6 of PJC 100.2 may be included in the 
instruction. 
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PJC 100.2 Instructions to Jury after Jury Selection 


[Brackets indicate optional or instructive text.] 
[Oral Instructions] 


MEMBERS OF THE JURY: 


You have been chosen to serve on this jury. Because of the oath you have 
taken and your selection for the jury, you become officials of this court and 
active participants in our justice system. 


[Hand out the written instructions.] 


You have each received a set of written instructions. I am going to read them 
with you now. Some of them you have heard before and some are new. 


1. Turn off all phones and other electronic devices. While you are in 
the courtroom and while you are deliberating, do not communicate with any- 
one through any electronic device. [For example, do not communicate by 
phone, text message, email message, chat room, blog, or social networking 
websites such as Facebook, Twitter, or Myspace.] [I will give you a number 
where others may contact you in case of an emergency.| Do not post infor- 
mation about the case on the Internet before these court proceedings end and 
you are released from jury duty. Do not record or photograph any part of 
these court proceedings, because it is prohibited by law. 


2. To avoid looking like you are friendly with one side of the case, do 
not mingle or talk with the lawyers, witnesses, parties, or anyone else 
involved in the case. You may exchange casual greetings like “hello” and 
“good morning.” Other than that, do not talk with them at all. They have to 
follow these instructions too, so you should not be offended when they fol- 
low the instructions. 


3. Do not accept any favors from the lawyers, witnesses, parties, or 
anyone else involved in the case, and do not do any favors for them. This 
includes favors such as giving rides and food. 


4. Do not discuss this case with anyone, even your spouse or a friend, 
either in person or by any other means [including by phone, text message, 
email message, chat room, blog, or social networking websites such as Face- 
book, Twitter, or Myspace]. Do not allow anyone to discuss the case with 
you or in your hearing. If anyone tries to discuss the case with you or in your 
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hearing, tell me immediately. We do not want you to be influenced by some- 
thing other than the evidence admitted in court. 


5. Do not discuss this case with anyone during the trial, not even with 
the other jurors, until the end of the trial. You should not discuss the case 
with your fellow jurors until the end of the trial so that you do not form opin- 
ions about the case before you have heard everything. 


After you have heard all the evidence, received all of my instructions, 
and heard all of the lawyers’ arguments, you will then go to the jury room to 
discuss the case with the other jurors and reach a verdict. 


6. Do not investigate this case on your own. For example, do not: 


a. try to get information about the case, lawyers, witnesses, or 
issues from outside this courtroom; 


b. go to places mentioned in the case to inspect the places; 


c. inspect items mentioned in this case unless they are presented 
as evidence in court; 


d. look anything up in a law book, dictionary, or public record to 
try to learn more about the case; 


e. look anything up on the Internet to try to learn more about the 
case; or 


f. let anyone else do any of these things for you. 


This rule is very important because we want a trial based only on evi- 
dence admitted in open court. Your conclusions about this case must be 
based only on what you see and hear in this courtroom because the law does 
not permit you to base your conclusions on information that has not been 
presented to you in open court. All the information must be presented in 
open court so the parties and their lawyers can test it and object to it. Infor- 
mation from other sources, like the Internet, will not go through this import- 
ant process in the courtroom. In addition, information from other sources 
could be completely unreliable. As a result, if you investigate this case on 
your own, you could compromise the fairness to all parties in this case and 
jeopardize the results of this trial. 


7. Do not tell other jurors about your own experiences or other peo- 
ple’s experiences. For example, you may have special knowledge of some- 
thing in the case, such as business, technical, or professional information. 
You may even have expert knowledge or opinions, or you may know what 
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happened in this case or another similar case. Do not tell the other jurors 
about it. Telling other jurors about it is wrong because it means the jury will 
be considering things that were not admitted in court. 


8. Do not consider attorneys’ fees unless I tell you to. Do not guess 
about attorneys’ fees. 


9. Donot consider or guess whether any party is covered by insurance 
unless I tell you to. 


10. During the trial, if taking notes will help focus your attention on the 
evidence, you may take notes using the materials the court has provided. Do 
not use any personal electronic devices to take notes. If taking notes will dis- 
tract your attention from the evidence, you should not take notes. Your notes 
are for your own personal use. They are not evidence. Do not show or read 
your notes to anyone, including other jurors. 


You must leave your notes in the jury room or with the bailiff. The bailiff 
is instructed not to read your notes and to give your notes to me promptly 
after collecting them from you. I will make sure your notes are kept in a safe, 
secure location and not disclosed to anyone. 


[You may take your notes back into the jury room and consult them 
during deliberations. But keep in mind that your notes are not evidence. 
When you deliberate, each of you should rely on your independent recollec- 
tion of the evidence and not be influenced by the fact that another juror has 
or has not taken notes. After you complete your deliberations, the bailiff will 
collect your notes. ] 


When you are released from jury duty, the bailiff will promptly destroy 
your notes so that nobody can read what you wrote. 


11. I will decide matters of law in this case. It is your duty to listen to 
and consider the evidence and to determine fact issues that I may submit to 
you at the end of the trial. After you have heard all the evidence, I will give 
you instructions to follow as you make your decision. The instructions also 
will have questions for you to answer. You will not be asked and you should 
not consider which side will win. Instead, you will need to answer the spe- 
cific questions I give you. 


Every juror must obey my instructions. If you do not follow these instruc- 
tions, you will be guilty of juror misconduct, and I may have to order a new 
trial and start this process over again. This would waste your time and the par- 
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ties’ money, and would require the taxpayers of this county to pay for another 
trial. 


Do you understand these instructions? If you do not, please tell me now. 


Please keep these instructions and review them as we go through this case. If 
anyone does not follow these instructions, tell me. 


COMMENT 


When to use. The foregoing instructions are prescribed in Tex. R. Civ. P. 226a. 
The instructions, “with such modifications as the circumstances of the particular case 
may require,” are to be given to the jury “immediately after the jurors are selected for 
the case.” 


If no tort claim is involved. Item 9 should be deleted from the foregoing instruc- 
tions unless a tort claim is involved in the case. 
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PJC 100.3 Charge of the Court 
PJC 100.3A Charge of the Court—Twelve-Member Jury 


[Brackets indicate optional or instructive text.] 


MEMBERS OF THE JURY: 


After the closing arguments, you will go to the jury room to decide the case, 
answer the questions that are attached, and reach a verdict. You may discuss the 
case with other jurors only when you are all together in the jury room. 


Remember my previous instructions: Do not discuss the case with anyone 
else, either in person or by any other means. Do not do any independent inves- 
tigation about the case or conduct any research. Do not look up any words in 
dictionaries or on the Internet. Do not post information about the case on the 
Internet. Do not share any special knowledge or experiences with the other 
jurors. Do not use your phone or any other electronic device during your delib- 
erations for any reason. [I will give you a number where others may contact 
you in case of an emergency. | 


[Any notes you have taken are for your own personal use. You may take 
your notes back into the jury room and consult them during deliberations, but 
do not show or read your notes to your fellow jurors during your deliberations. 
Your notes are not evidence. Each of you should rely on your independent rec- 
ollection of the evidence and not be influenced by the fact that another juror 
has or has not taken notes. ] 


[You must leave your notes with the bailiff when you are not deliberating. 
The bailiff will give your notes to me promptly after collecting them from you. 
I will make sure your notes are kept in a safe, secure location and not disclosed 
to anyone. After you complete your deliberations, the bailiff will collect your 
notes. When you are released from jury duty, the bailiff will promptly destroy 
your notes so that nobody can read what you wrote. | 


Here are the instructions for answering the questions. 


1. Do not let bias, prejudice, or sympathy play any part in your deci- 
sion. 


2. Base your answers only on the evidence admitted in court and on 
the law that is in these instructions and questions. Do not consider or discuss 
any evidence that was not admitted in the courtroom. 
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3. You are to make up your own minds about the facts. You are the 
sole judges of the credibility of the witnesses and the weight to give their tes- 
timony. But on matters of law, you must follow all of my instructions. 


4. Ifmy instructions use a word in a way that is different from its ordi- 
nary meaning, use the meaning I give you, which will be a proper legal defi- 
nition. 


5. All the questions and answers are important. No one should say that 
any question or answer is not important. 


6. Answer “yes” or “no” to all questions unless you are told otherwise. 
A “yes” answer must be based on a preponderance of the evidence [unless 
you are told otherwise]. Whenever a question requires an answer other than 
“yes” or “no,” your answer must be based on a preponderance of the evi- 
dence [unless you are told otherwise]. 


The term “preponderance of the evidence” means the greater weight of 
credible evidence presented in this case. If you do not find that a preponder- 
ance of the evidence supports a “yes” answer, then answer “no.” A prepon- 
derance of the evidence is not measured by the number of witnesses or by 
the number of documents admitted in evidence. For a fact to be proved by a 
preponderance of the evidence, you must find that the fact is more likely true 
than not true. 


7. Do not decide who you think should win before you answer the 
questions and then just answer the questions to match your decision. Answer 
each question carefully without considering who will win. Do not discuss or 
consider the effect your answers will have. 


8. Do not answer questions by drawing straws or by any method of 
chance. 


9. Some questions might ask you for a dollar amount. Do not agree in 
advance to decide on a dollar amount by adding up each juror’s amount and 
then figuring the average. 


10. Do not trade your answers. For example, do not say, “I will answer 
this question your way if you answer another question my way.” 


11. [Unless otherwise instructed] The answers to the questions must be 
based on the decision of at least ten of the twelve jurors. The same ten jurors 
must agree on every answer. Do not agree to be bound by a vote of anything 
less than ten jurors, even if it would be a majority. 
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As I have said before, if you do not follow these instructions, you will be 
guilty of juror misconduct, and I might have to order a new trial and start this 
process over again. This would waste your time and the parties’ money, and 
would require the taxpayers of this county to pay for another trial. If a juror 
breaks any of these rules, tell that person to stop and report it to me immedi- 
ately. 


Definitions, questions, and special instructions 
q P 
given to the jury will be transcribed here.] 
Presiding Juror: 


1. When you go into the jury room to answer the questions, the first 
thing you will need to do is choose a presiding juror. 


2. The presiding juror has these duties: 


a. have the complete charge read aloud if it will be helpful to 
your deliberations; 


b. preside over your deliberations, meaning manage the discus- 
sions, and see that you follow these instructions; 


c. give written questions or comments to the bailiff who will give 
them to the judge; 


d. write down the answers you agree on; 
e. get the signatures for the verdict certificate; and 
f. notify the bailiff that you have reached a verdict. 
Do you understand the duties of the presiding juror? If you do not, please tell 
me now. 
Instructions for Signing the Verdict Certificate: 


1. [Unless otherwise instructed] You may answer the questions on a 
vote of ten jurors. The same ten jurors must agree on every answer in the 
charge. This means you may not have one group of ten jurors agree on one 
answer and a different group of ten jurors agree on another answer. 


2.  Iften jurors agree on every answer, those ten jurors sign the verdict. 


If eleven jurors agree on every answer, those eleven jurors sign the ver- 
dict. 
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If all twelve of you agree on every answer, you are unanimous and only 
the presiding juror signs the verdict. 


3. All jurors should deliberate on every question. You may end up 
with all twelve of you agreeing on some answers, while only ten or eleven of 
you agree on other answers. But when you sign the verdict, only those ten 
who agree on every answer will sign the verdict. 


4. [Added if the charge requires some unanimity.] There are some spe- 
cial instructions before Questions explaining how to answer those 
questions. Please follow the instructions. If all twelve of you answer those 
questions, you will need to complete a second verdict certificate for those 
questions. 


Do you understand these instructions? If you do not, please tell me now. 





JUDGE PRESIDING 


Verdict Certificate 
Check one: 


Our verdict is unanimous. All twelve of us have agreed to each and 
every answer. The presiding juror has signed the certificate for all twelve of us. 


Signature of Presiding Juror Printed Name of Presiding Juror 


Our verdict is not unanimous. Eleven of us have agreed to each and 
every answer and have signed the certificate below. 


Our verdict is not unanimous. Ten of us have agreed to each and every 
answer and have signed the certificate below. 


Signature Name Printed 
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oO ee 


10. 
11. 


If you have answered Question No. [the exemplary damages 
amount], then you must sign this certificate also. 


Additional Certificate 
[Used when some questions require unanimous answers.] 


I certify that the jury was unanimous in answering the following questions. 
All twelve of us agreed to each of the answers. The presiding juror has signed 
the certificate for all twelve of us. 


[Judge to list questions that require a unanimous answer, 
including the predicate liability question.] 








Signature of Presiding Juror Printed Name of Presiding Juror 


PJC 100.3B Charge of the Court—Six-Member Jury 


[Brackets indicate optional or instructive text.] 


MEMBERS OF THE JURY: 


After the closing arguments, you will go to the jury room to decide the case, 
answer the questions that are attached, and reach a verdict. You may discuss the 
case with other jurors only when you are all together in the jury room. 
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Remember my previous instructions: Do not discuss the case with anyone 
else, either in person or by any other means. Do not do any independent inves- 
tigation about the case or conduct any research. Do not look up any words in 
dictionaries or on the Internet. Do not post information about the case on the 
Internet. Do not share any special knowledge or experiences with the other 
jurors. Do not use your phone or any other electronic device during your delib- 
erations for any reason. [I will give you a number where others may contact 
you in case of an emergency. | 


[Any notes you have taken are for your own personal use. You may take 
your notes back into the jury room and consult them during deliberations, but 
do not show or read your notes to your fellow jurors during your deliberations. 
Your notes are not evidence. Each of you should rely on your independent rec- 
ollection of the evidence and not be influenced by the fact that another juror 
has or has not taken notes. ] 


[You must leave your notes with the bailiff when you are not deliberating. 
The bailiff will give your notes to me promptly after collecting them from you. 
I will make sure your notes are kept in a safe, secure location and not disclosed 
to anyone. After you complete your deliberations, the bailiff will collect your 
notes. When you are released from jury duty, the bailiff will promptly destroy 
your notes so that nobody can read what you wrote. ] 


Here are the instructions for answering the questions. 


1. Do not let bias, prejudice, or sympathy play any part in your deci- 
sion. 


2. Base your answers only on the evidence admitted in court and on 
the law that is in these instructions and questions. Do not consider or discuss 
any evidence that was not admitted in the courtroom. 


3. You are to make up your own minds about the facts. You are the 
sole judges of the credibility of the witnesses and the weight to give their tes- 
timony. But on matters of law, you must follow all of my instructions. 


4. Ifmy instructions use a word in a way that is different from its ordi- 
nary meaning, use the meaning I give you, which will be a proper legal defi- 
nition. 


5. All the questions and answers are important. No one should say that 
any question or answer is not important. 


6. Answer “yes” or “no” to all questions unless you are told otherwise. 
y 
A “yes” answer must be based on a preponderance of the evidence [unless 
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you are told otherwise]. Whenever a question requires an answer other than 
“yes” or “no,” your answer must be based on a preponderance of the evi- 
dence [unless you are told otherwise]. 


The term “preponderance of the evidence” means the greater weight of 
credible evidence presented in this case. If you do not find that a preponder- 
ance of the evidence supports a “yes” answer, then answer “no.” A prepon- 
derance of the evidence is not measured by the number of witnesses or by 
the number of documents admitted in evidence. For a fact to be proved by a 
preponderance of the evidence, you must find that the fact is more likely true 
than not true. 


7. Do not decide who you think should win before you answer the 
questions and then just answer the questions to match your decision. Answer 
each question carefully without considering who will win. Do not discuss or 
consider the effect your answers will have. 


8. Do not answer questions by drawing straws or by any method of 
chance. 


9. Some questions might ask you for a dollar amount. Do not agree in 
advance to decide on a dollar amount by adding up each juror’s amount and 
then figuring the average. 


10. Do not trade your answers. For example, do not say, “I will answer 
this question your way if you answer another question my way.” 


11. [Unless otherwise instructed] The answers to the questions must be 
based on the decision of at least five of the six jurors. The same five jurors 
must agree on every answer. Do not agree to be bound by a vote of anything 
less than five jurors, even if it would be a majority. 


As I have said before, if you do not follow these instructions, you will be 
guilty of juror misconduct, and I might have to order a new trial and start this 
process over again. This would waste your time and the parties’ money, and 
would require the taxpayers of this county to pay for another trial. If a juror 
breaks any of these rules, tell that person to stop and report it to me immedi- 
ately. 


Definitions, questions, and special instructions 
q pP 
given to the jury will be transcribed here.] 


15 


PJC 100.3 ADMONITORY INSTRUCTIONS 


Presiding Juror: 


1. When you go into the jury room to answer the questions, the first 
thing you will need to do is choose a presiding juror. 


2. The presiding juror has these duties: 


a. have the complete charge read aloud if it will be helpful to 
your deliberations; 


b. preside over your deliberations, meaning manage the discus- 
sions, and see that you follow these instructions; 


c. give written questions or comments to the bailiff who will give 
them to the judge; 


d. write down the answers you agree on; 
e. get the signatures for the verdict certificate; and 
f. notify the bailiff that you have reached a verdict. 


Do you understand the duties of the presiding juror? If you do not, please tell 


me now. 
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Instructions for Signing the Verdict Certificate: 


1. [Unless otherwise instructed] You may answer the questions on a 
vote of five jurors. The same five jurors must agree on every answer in the 
charge. This means you may not have one group of five jurors agree on one 
answer and a different group of five jurors agree on another answer. 


2. If five jurors agree on every answer, those five jurors sign the ver- 
dict. 


If all six of you agree on every answer, you are unanimous and only the 
presiding juror signs the verdict. 


3. All jurors should deliberate on every question. You may end up 
with all six of you agreeing on some answers, while only five of you agree 
on other answers. But when you sign the verdict, only those five who agree 
on every answer will sign the verdict. 


4. [Added if the charge requires some unanimity.] There are some spe- 
cial instructions before Questions explaining how to answer those 
questions. Please follow the instructions. If all six of you answer those ques- 
tions, you will need to complete a second verdict certificate for those ques- 
tions. 
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Do you understand these instructions? If you do not, please tell me now. 





JUDGE PRESIDING 


Verdict Certificate 
Check one: 


Our verdict is unanimous. All six of us have agreed to each and every 
answer. The presiding juror has signed the certificate for all six of us. 


Signature of Presiding Juror Printed Name of Presiding Juror 


Our verdict is not unanimous. Five of us have agreed to each and every 
answer and have signed the certificate below. 


Signature Name Printed 




















So ley SOR NOS, aoe 








If you have answered Question No. [the exemplary damages 
amount], then you must sign this certificate also. 


Additional Certificate 
[Used when some questions require unanimous answers.] 


I certify that the jury was unanimous in answering the following questions. 
All six of us agreed to each of the answers. The presiding juror has signed the 
certificate for all six of us. 
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[Judge to list questions that require a unanimous answer, 
including the predicate liability question.] 








Signature of Presiding Juror Printed Name of Presiding Juror 


COMMENT 


When to use. The above charge of the court includes the written instructions pre- 
scribed in Tex. R. Civ. P. 226a. Before closing arguments begin, the court must provide 
each member of the jury a copy of the charge, including the written instructions, “with 
such modifications as the circumstances of the particular case may require.” 


Modification of additional certificate. The additional certificate set forth in Tex. 
R. Civ. P. 226a lists the questions that require unanimous answers for an award of 
exemplary damages and requires the presiding juror to sign the certificate only if the 
jury answered unanimously to all of the listed questions. This format may require 
modification in cases involving multiple claims and/or multiple parties. In such cases, 
the jury’s answers might be unanimous as to some but not all of the listed questions, 
and therefore the presiding juror will be unable to sign the certificate even though an 
award of exemplary damages might be appropriate based on the questions to which the 
jury answered unanimously. The Committee suggests that the additional certificate be 
modified in such multiclaim, multiparty cases. One possible approach is as follows: 


Additional Certificate 


I certify that the jury was unanimous in answering the following 
questions or parts of questions marked “yes” below. All [twelve/six] 
of us agreed to each of the answers marked “yes.” The presiding 
juror has signed the certificate for all [twelve/six] of us. 


Answer “yes” or “no” for each of the following: 
Question No. 1 
Question No. 2 
Defendant 1 
Defendant 2 
Defendant 3 
Question No. 3 
Defendant 1 
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Defendant 2 


PJC 100.3 





Defendant 3 








Signature of Presiding Juror 





Printed Name of Presiding Juror 
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PJC 100.4 ADMONITORY INSTRUCTIONS 


PJC 100.4 Additional Instruction for Bifurcated Trial 
[Brackets indicate optional, alternative, or instructive text.] 


MEMBERS OF THE JURY: 


In discharging your responsibility on this jury, you will observe all the 
instructions that have been previously given you. 


JUDGE PRESIDING 


Certificate 


I certify that the jury was unanimous in answering the following questions. 
All twelve [six] of us agreed to each of the answers. The presiding juror has 
signed the certificate for all twelve [six] of us. 


[Judge to list questions that require a unanimous answer, 
including the predicate liability question.] 








Signature of Presiding Juror Printed Name of Presiding Juror 


COMMENT 


When to use. PJC 100.4 should be used as an instruction for the second phase of 
a bifurcated trial pursuant to Tex. Civ. Prac. & Rem. Code § 41.009. See also Trans- 
portation Insurance Co. v. Moriel, 879 S.W.2d 10, 29-30 (Tex. 1994). If questions that 
do not require unanimity are submitted in the second phase of a trial, use the verdict 
certificate in PJC 100.3. 


Source of instruction. The foregoing instructions are prescribed in Tex. R. Civ. P. 
226a. 


Actions filed before September 1, 2003. For actions filed before September 1, 
2003, add the following instruction derived from Hyman Farm Service, Inc. v. Earth 
Oil & Gas Co., 920 S.W.2d 452 (Tex. App.— Amarillo 1996, no writ), along with sig- 
nature lines for jurors to use if the verdict is not unanimous: 


I shall now give you additional instructions that you should care- 
fully and strictly follow during your deliberations. 
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All jurors have the right and the responsibility to deliberate on 
[this] [these] question[s], but at least ten [five] of those who agreed to 
the verdict in the first phase of this trial must agree to this answer and 
sign this verdict accordingly. If your first verdict was unanimous, this 
second verdict may be rendered by the vote of at least ten [five] of 
you. 


Modification of additional certificate. The additional certificate set forth in Tex. 
R. Civ. P. 226a lists the questions that require unanimous answers for an award of 
exemplary damages and requires the presiding juror to sign the certificate only if the 
jury answered unanimously to all of the listed questions. This format may require 
modification in cases involving multiple claims and/or multiple parties. In such cases, 
the jury’s answers might be unanimous as to some but not all of the listed questions, 
and therefore the presiding juror will be unable to sign the certificate even though an 
award of exemplary damages might be appropriate based on the questions to which the 
jury answered unanimously. The Committee suggests that the additional certificate be 
modified in such multiclaim, multiparty cases. One possible approach is as follows: 


Additional Certificate 


I certify that the jury was unanimous in answering the following 
questions or parts of questions marked “yes” below. All [twelve/six] 
of us agreed to each of the answers marked “yes.” The presiding 
juror has signed the certificate for all [twelve/six] of us. 


Answer “yes” or “no” for each of the following: 
Question No. 1 
Question No. 2 
Defendant 1 
Defendant 2 
Defendant 3 
Question No. 3 
Defendant 1 
Defendant 2 
Defendant 3 


























Signature of Presiding Juror 
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Printed Name of Presiding Juror 
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PJC 100.5 Instructions to Jury after Verdict 


Thank you for your verdict. 


I have told you that the only time you may discuss the case is with the other 
jurors in the jury room. I now release you from jury duty. Now you may discuss 
the case with anyone. But you may also choose not to discuss the case; that is 
your right. 


After you are released from jury duty, the lawyers and others may ask you 
questions to see if the jury followed the instructions, and they may ask you to 
give a sworn statement. You are free to discuss the case with them and to give a 
sworn statement. But you may choose not to discuss the case and not to give a 
sworn statement; that is your right. 


COMMENT 


When to use. The foregoing instructions are prescribed in Tex. R. Civ. P. 226a. 
The instructions are to be given orally to the jury “after the verdict has been accepted 
by the court and before the jurors are released from jury duty.” 
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PJC 100.6 Instruction to Jury If Permitted to Separate 


You are again instructed that it is your duty not to communicate with, or per- 
mit yourselves to be addressed by, any other person about any subject relating 
to the case. 


COMMENT 


When to use. The foregoing instruction is required by Tex. R. Civ. P. 284 “[i]f 
jurors are permitted to separate before they are released from jury duty, either during 
the trial or after the case is submitted to them.” 
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PJC 100.7 Instruction If Jury Disagrees about Testimony 


[Brackets indicate instructive text.] 


MEMBERS OF THE JURY: 


You have made the following request in writing: 
[Insert copy of request. ] 


Your request is governed by the following rule: 


“Tf the jury disagree as to the statement of any witness, they may, 
upon applying to the court, have read to them from the court 
reporter’s notes that part of such witness’ testimony on the point in 
dispute... .” 


If you report that you disagree concerning the statement of a witness and 
specify the point on which you disagree, the court reporter will search his notes 
and read to you the testimony of the witness on the point. 





JUDGE PRESIDING 


COMMENT 


When to use. This written instruction is based on Tex. R. Civ. P. 287 and is to be 
used if the jurors request that testimony from the court reporter’s notes be read to 
them. 
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PJC 100.8 Circumstantial Evidence (Optional) 


A fact may be established by direct evidence or by circumstantial evidence 
or both. A fact is established by direct evidence when proved by documentary 
evidence or by witnesses who saw the act done or heard the words spoken. A 
fact is established by circumstantial evidence when it may be fairly and reason- 
ably inferred from other facts proved. 


COMMENT 


When to use. PJC 100.8 may be used when there is circumstantial evidence in the 
case. It would be placed in the charge of the court (PJC 100.3) after the instruction on 
preponderance of the evidence and immediately before the definitions, questions, and 
special instructions. For cases defining circumstantial evidence, see Blount v. Bordens, 
Inc., 910 S.W.2d 931, 933 (Tex. 1995) (per curiam), and Russell v. Russell, 865 S.W.2d 
929, 933 (Tex. 1993). It is not error to give or to refuse an instruction on circumstantial 
evidence. Larson v. Ellison, 217 S.W.2d 420 (Tex. 1949); Johnson v. Zurich General 
Accident & Liability Insurance Co., 205 S.W.2d 353 (Tex. 1947); Adams v. Valley 
Federal Credit Union, 848 S.W.2d 182, 188 (Tex. App.—Corpus Christi-Edinburg 
1992, writ denied). 
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PJC 100.9 Instructions to Deadlocked Jury 


I have your note that you are deadlocked. In the interest of justice, if you 
could end this litigation by your verdict, you should do so. 


I do not mean to say that any individual juror should yield his or her own 
conscience and positive conviction, but I do mean that when you are in the jury 
room, you should discuss this matter carefully, listen to each other, and try, if 
you can, to reach a conclusion on the questions. It is your duty as a juror to 
keep your mind open and free to every reasonable argument that may be pre- 
sented by your fellow jurors so that this jury may arrive at a verdict that justly 
answers the consciences of the individuals making up this jury. You should not 
have any pride of opinion and should avoid hastily forming or expressing an 
opinion. At the same time, you should not surrender any conscientious views 
founded on the evidence unless convinced of your error by your fellow jurors. 


If you fail to reach a verdict, this case may have to be tried before another 
jury. Then all of our time will have been wasted. 


Accordingly, I return you to your deliberations. 


COMMENT 


Source. The foregoing instructions are modeled on the charge in Stevens v. Trav- 
elers Insurance Co., 563 S.W.2d 223 (Tex. 1978), and on Tex. R. Civ. P. 226a. 


For use in civil trials only. The above charge is recommended for use in civil 
cases. For a sample instruction for use in criminal cases, see the current edition of 
State Bar of Texas, Texas Criminal Pattern Jury Charges—General, Evidentiary & 
Ancillary Instructions CPJC 10.1 (Instruction—A/len Charge). 
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PJC 100.10 Privilege—Generally No Inference 


[Brackets indicate instructive text.] 


You are instructed that you must not infer anything by [name of invoking 
party]’s refusal to answer questions because of [name of invoking party]’s 
claim of [privilege asserted] privilege. 


COMMENT 


When to use. This instruction should be used in situations other than a claim of 
Fifth Amendment privilege. See PJC 100.11. On request by any party against whom 
the jury might draw any inference from a claim of privilege, the court must instruct the 
jury that no inference may be drawn therefrom. Tex. R. Evid. 513(d). 
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PJC 100.11 Fifth Amendment Privilege—Adverse Inference May Be 
Considered 


[Brackets indicate instructive text.] 


[Name of invoking party] refused to answer certain questions on the grounds 
that it may tend to incriminate him. A person has a constitutional right to 
decline to answer on the grounds that it may tend to incriminate him. You may, 
but are not required to, infer by such refusal that the answers would have been 
adverse to [name of invoking party]’s interests. 


COMMENT 


When to use. On request by any party after another party has invoked his Fifth 
Amendment privilege against self-incrimination in the present case, the above instruc- 
tion may be given at the court’s discretion, as controlling authorities neither require 
nor prohibit its inclusion in the written charge of the court. See Baxter v. Palmigiano, 
425 U.S. 308, 318 (1976); Wilz v. Flournoy, 228 S.W.3d 674, 677 (Tex. 2007); Texas 
Department of Public Safety Officers Ass’n v. Denton, 897 S.W.2d 757, 763 (Tex. 
1995). 


Nonparty witness. The Committee expresses no opinion as to the propriety of 
such an instruction when a nonparty witness asserts a privilege. 
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PJC 100.12 Parallel Theories on Damages 


In answering questions about damages, answer each question separately. Do 
not increase or reduce the amount in one answer because of your answer to any 
other question about damages. Do not speculate about what any party’s ulti- 
mate recovery may or may not be. Any recovery will be determined by the 
court when it applies the law to your answers at the time of judgment. 


COMMENT 


When to use. If several theories of recovery are submitted in the charge and any 
theory has a different legal measure of damages to be applied to a factually similar 
claim for damages, the Committee recommends that a separate damages question for 
each theory be submitted and that the above additional instruction be included earlier 
in the charge. 
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PJC 100.13 Proximate Cause 


“Proximate cause” means a cause that was a substantial factor in bringing 
about an event, and without which cause such event would not have occurred. 
In order to be a proximate cause, the act or omission complained of must be 
such that a person using the degree of care required of him would have fore- 
seen that the event, or some similar event, might reasonably result therefrom. 
There may be more than one proximate cause of an event. 


COMMENT 


Source of instruction. This definition of proximate cause is based on language 
from Transcontinental Insurance Co. v. Crump: 


[W]e first examine the causation standards for proximate cause and produc- 
ing cause. “The two elements of proximate cause are cause in fact (or sub- 
stantial factor) and foreseeability. . . . Cause in fact is established when the 
act or omission was a substantial factor in bringing about the injuries, and 
without it, the harm would not have occurred.” IHS Cedars Treatment Ctr. 
v. Mason, 143 S.W.3d 794, 798-99 (Tex. 2004). “The approved definition 
of ‘proximate cause’ in negligence cases and the approved definition of 
“producing cause’ in compensation cases are in substance the same, except 
that there is added to the definition of proximate cause the element of fore- 
seeableness.” [Texas Indemnity Insurance Co. v. Staggs, 134 S.W.2d 1026, 
1028-29 (Tex. 1940).] In other words, the producing cause inquiry is con- 
ceptually identical to that of cause in fact. 


Transcontinental Insurance Co. v. Crump, 330 S.W.3d 211, 222-23 (Tex. 2010). See 
also Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 46 (Tex. 2007). 


The Crump and Ledesma opinions address the definitions of “producing cause” and 
“cause in fact.” As of the publication date of this edition, there is no decision that 
expressly overrules the traditional definition of “proximate cause” below: 


“Proximate cause” means that cause which, in a natural and continuous 
sequence, produces an event, and without which cause such event would 
not have occurred. In order to be a proximate cause, the act or omission 
complained of must be such that a person using the degree of care required 
of him would have foreseen that the event, or some similar event, might 
reasonably result therefrom. There may be more than one proximate cause 
of an event. 
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Former PJC 100.9. This definition was based on the definition approved by the court 
in Rudes v. Gottschalk, 324 S.W.2d 201, 207 (Tex. 1959), and has been cited in many 
cases. 

When to use. PJC 100.13 should be used in every case in which a finding of 
proximate cause is required. For discussion of the element of “foreseeability,” see 
Motsenbocker v. Wyatt, 369 S.W.2d 319, 323 (Tex. 1963), and Carey v. Pure Distribut- 
ing Corp., 124 S.W.2d 847, 849 (Tex. 1939). 
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PJC 100.14 Instruction on Spoliation 


[Brackets indicate optional, alternative, or instructive text.] 


[Name of spoliating party] [destroyed/failed to preserve/destroyed or failed 
to preserve] [describe evidence]. You [must/may] consider that this evidence 
would have been unfavorable to [name of spoliating party] on the issue of 
[describe issue(s) to which evidence would have been relevant]. 


COMMENT 


When to use. The above instruction is recommended for the adverse inference 
resulting from spoliation. In Brookshire Bros., Ltd. v. Aldridge, 438 S.W.3d 9 (Tex. 
2014), the Texas Supreme Court clarified the standards governing spoliation and the 
parameters of a trial court’s discretion to impose spoliation remedies based on the 
facts of the case. After the trial court has determined that a party has spoliated evi- 
dence, it has broad discretion to impose a remedy that is proportionate to the conduct, 
including, under appropriate circumstances, a spoliation instruction to the jury. Brook- 
shire Bros., 438 S.W.3d at 23—26. A spoliation instruction is a severe sanction the 
court may use to remedy an act of intentional spoliation that prejudices the nonspoliat- 
ing party. Brookshire Bros., 438 S.W.3d at 23. To find intentional spoliation, the spoli- 
ator must have “acted with the subjective purpose of concealing or destroying 
discoverable evidence.” Brookshire Bros., 438 S.W.3d at 24. To submit a spoliation 
instruction the trial court must find that “(1) the spoliating party acted with intent to 
conceal discoverable evidence, or (2) the spoliating party acted negligently and caused 
the nonspoliating party to be irreparably deprived of any meaningful ability to present 
a claim or defense.” Wackenhut Corp. v. Gutierrez, 453 S.W.3d 917, 921 (Tex. 2015). 
Moreover, the court must find that a less severe remedy would be insufficient to 
reduce the prejudice caused by the spoliation. Brookshire Bros., 438 S.W.3d at 25. 


On rare occasions the negligent breach of the duty to reasonably preserve evidence 
may support the submission of a spoliation instruction. Where the spoliation “so preju- 
dices the nonspoliating party that it is irreparably deprived of having any meaningful 
ability to present a claim or defense,” the court has discretion to remedy the extreme 
prejudice by submitting a spoliation instruction. Brookshire Bros., 438 S.W.3d at 26. 


Caveat. Because the imposition of a spoliation instruction is considered 
extremely severe, it should be used cautiously, as the wrongful submission of an 
instruction may result in a reversal of the case. Brookshire Bros., 438 S.W.3d at 17 
(citing Wal-Mart Stores, Inc. v. Johnson, 106 S.W.3d 718, 724 (Tex. 2003) (“[I]f a spo- 
liation instruction should not have been given, the likelihood of harm from the errone- 
ous instruction is substantial, particularly when the case is closely contested.”’)). 
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Required findings by the court. Whether a spoliation instruction is appropriate 
is a question of law for the court. Brookshire Bros., 438 S.W.3d at 20 (citing Trevino v. 
Ortega, 969 S.W.2d 950, 954-55, 960 (Tex. 1998) (Baker, J., concurring)). Before 
considering whether to instruct the jury on spoliation as a remedy for the loss, alter- 
ation, or unavailability of certain evidence, a court must consider— 


1. whether there was a duty to preserve the evidence at issue, 
2. whether the alleged spoliator breached that duty, and 
3. prejudice. 
Brookshire Bros., 438 S.W.3d at 20. 
In evaluating prejudice the court must analyze— 
1. relevance of the spoliated evidence to key issues in the case; 


2. the harmful effect of the evidence on the spoliating party’s case (or con- 
versely, whether the evidence would be helpful to the nonspoliating party’s case); 
and 


3. whether the spoliated evidence was cumulative. 


Brookshire Bros., 438 S.W.3d at 20; see also Petroleum Solutions, Inc. v. Head, 454 
S.W.3d 482 (Tex. 2014). Because the imposition of a spoliation instruction is such a 
severe sanction, courts must first determine whether a direct relationship exists 
between the conduct, the offender, and the sanction imposed, and the sanction must 
not be more severe than necessary. Petroleum Solutions, Inc., 454 S.W.3d at 489 (cit- 
ing TransAmerican Natural Gas Corp. v. Powell, 811 S.W.2d 913 (Tex. 1991)). 


Use of “may” or “must.” In Brookshire Bros., the majority does not articulate 
the specific language that should be included in the instruction, particularly whether 
the jury “may” or “must” consider that the missing evidence would have been unfa- 
vorable to the spoliator. The dissent in Brookshire Bros. interpreted the majority as 
requiring the use of the term must. Brookshire Bros., 438 S.W.3d at 34 (Guzman, J., 
dissenting). The overarching guideline, as with any sanction, remains proportionality. 
“Upon a finding of spoliation, the trial court has broad discretion to impose a remedy 
that, as with any discovery sanction, must be proportionate; that is, it must relate 
directly to the conduct giving rise to the sanction and may not be excessive.” Brook- 
shire Bros., 438 S.W.3d at 14. Whether may or must is used should be based on the 
facts applied to the standards articulated above. 
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PJC 101.1 Basic Question—Existence 


QUESTION 
Did Paul Payne and Don Davis agree [insert all disputed terms]? 
[Insert instructions, if appropriate.] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 101.1 submits the issue of the existence of an agreement. It 
should be used if there is a dispute about the existence of an agreement or its terms and 
a specific factual finding is necessary to determine whether the agreement constitutes 
a legally binding contract. (See the discussion of consideration and essential terms 
below.) Usually PJC 101.1 will apply in cases involving oral agreements, oral modifi- 
cation of written agreements, and agreements based on several written instruments. 


Broad-form submission. PJC 101.1 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


In some cases an even broader question that combines issues of both existence and 
breach of an agreement may be appropriate. For example: 


Did Don Davis fail to comply with the agreement, if any? 


In such a case, however, care should be taken that the submission does not ask the jury 
to decide questions of law, which must be determined by the court alone. MCI Tele- 
communications Corp. v. Texas Utilities Electric Co., 995 S.W.2d 647, 650-51 (Tex. 
1999) (construction of unambiguous contract is question of law for court). 


Accompanying instructions. In most cases, the court should instruct the jury to 
consider the facts and circumstances surrounding the contract’s execution. See PJC 
101.3. 


Essential terms. To be enforceable, a contract must be reasonably definite and 
certain. T.O. Stanley Boot Co. v. Bank of El Paso, 847 S.W.2d 218, 221 (Tex. 1992). 
Failure to agree on or include an essential term renders a contract unenforceable. T.O. 
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Stanley Boot Co., 847 S.W.2d at 221. The court should include in PJC 101.1 all dis- 
puted terms essential to create an enforceable agreement. A disputed nonessential term 
should also be included if it is the basis of the plaintiff’ s claim for damages. 


Some omitted terms supplied by law. Some omitted terms will be supplied by 
application of law, and the failure to include those terms will not render the agreement 
invalid. See, e.g., PJC 101.10 (instruction on time of compliance) and 101.13 (instruc- 
tion on price). In such cases it is not necessary to secure a jury finding on the parties’ 
agreement to those terms, and they should not be included in PJC 101.1 unless their 
absence will be confusing to the jury. See America’s Favorite Chicken Co. v. Samaras, 
929 S.W.2d 617, 625 (Tex. App.—San Antonio 1996, writ denied). The circumstances 
of each case will determine whether it is appropriate to include instructions such as 
those contemplated by PJC 101.10 and 101.13. 


Agreement contemplating further negotiations or writings. During negotia- 
tions, the parties may agree to some terms of the agreement with the expectation that 
other terms are to be agreed on later. Such an expectation may not prevent the agree- 
ment already made from being an enforceable agreement if the circumstances indicate 
that the parties intended to be bound. Railroad Commission of Texas v. Gulf Energy 
Exploration Corp., 482 S.W.3d 559, 572-75 (Tex. 2016). In such a case, the basic 
issue submitted in PJC 101.1 should be modified to inquire whether the parties 
intended to bind themselves to an agreement that includes the terms initially agreed 
on. Railroad Commission of Texas, 482 S.W.3d 559. Case law suggests the following 
question: 


Did Paul Payne and Don Davis intend to bind themselves to an 
agreement that included the following terms: 


[Insert disputed terms.] 


A similar issue is presented if the parties reach preliminary agreement on certain 
material terms yet also contemplate a future written document. Whether the parties 
intended to be bound in the absence of execution of the final written document is ordi- 
narily a question of fact. Foreca, S.A. v. GRD Development Co., 758 S.W.2d 744 (Tex. 
1988). The Foreca opinion approves the following submission in such a case: 


Do you find that the writings of September 2, 2001, and October 
19, 2001, constituted an agreement whereby [insert disputed terms |? 


The court cited comment c to section 27 of the Restatement (Second) of Contracts 
(1981) as setting forth circumstances that may be helpful in determining whether a 
contract has been formed. Foreca, S.A., 758 S.W.2d at 746 n.2. The court did not make 
it clear, however, whether these considerations should be included in the jury instruc- 
tions. 
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Insurance contracts. In an insurance case when there is a written insurance pol- 
icy, the existence of the agreement is not disputed, so the general question in PJC 
101.1 is unnecessary. Alternate questions suitable for insurance disputes that focus on 
whether claims are covered by specific contract language are found in PJC 101.57- 
101.59. 
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PJC 101.2 Basic Question—Compliance 


QUESTION 
Did Don Davis fail to comply with the agreement? 
[Insert instructions, if appropriate.] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. If breach is the only issue in dispute, no predicate is required. Oth- 
erwise, PJC 101.2 should be submitted predicated on an affirmative answer to PJC 
101.1. 


Broad-form submission. PJC 101.2 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


When a broad-form submission is not feasible, the cause may be submitted on more 
limited fact-specific questions, such as— 


Did Don Davis fail [insert alleged failure]? 


Disjunctive question for competing claims of material breach. If both parties 
allege a breach of contract against one another, the court can ask the breach-of- 
contract question disjunctively, together with an appropriate instruction directing the 
jury to decide who committed the first material breach. Mustang Pipeline Co. v. Driver 
Pipeline Co., 134 S.W.3d 195, 200 (Tex. 2004). An alternative way to submit compet- 
ing claims of breach of an agreement is set forth below. 


QUESTION 1 
Did Don Davis fail to comply with the agreement? 


[Insert instructions, if appropriate.] 
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Answer “Yes” or “No.” 


Answer: 





QUESTION 2 
Did Paul Payne fail to comply with the agreement? 


[Insert instructions, if appropriate.] 


Answer “Yes” or “No.” 


Answer: 





If you answered “Yes” to both Question 1 and Question 2, then 
answer Question 3. Otherwise, do not answer Question 3. 


QUESTION 3 
Who failed to comply with the agreement first? 
Answer “Don Davis” or “Paul Payne.” 


Answer: 





The Committee believes that this conditional submission satisfies the supreme court’s 
instruction in Mustang Pipeline Co., 134 S.W.3d at 200, to have the jury determine 
which party breached first and thereby excuse performance by the other party. See 
Mustang Pipeline Co., 134 S.W.3d at 200. The Committee recommends that any dam- 
ages submission be predicated on a “Yes” answer to Question | or Question 2, but not 
on the answer to Question 3, which submits the defense of prior material breach. 
National City Bank of Indiana v. Ortiz, 401 S.W.3d 867, 883 n.11 (Tex. App.—Hous- 
ton [14th Dist.] 2013, no pet.). 


Material breach. If the parties dispute whether the alleged breach is a material 
one, the court should insert any or all of the following instructions regarding material- 
ity, as appropriate: 


A failure to comply must be material. The circumstances to con- 
sider in determining whether a failure to comply is material include: 


1. the extent to which the injured party will be deprived of 
the benefit which he reasonably expected; 


2. the extent to which the injured party can be adequately 
compensated for the part of that benefit of which he will be 
deprived; 
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3. the extent to which the party failing to perform or to offer 
to perform will suffer forfeiture; 


4. the likelihood that the party failing to perform or to offer 
to perform will cure his failure, taking into account the circum- 
stances including any reasonable assurances; 


5. the extent to which the behavior of the party failing to 
perform or to offer to perform comports with standards of good 
faith and fair dealing. 


Mustang Pipeline Co., 134 S.W.3d at 199 (adopting Restatement (Second) of Con- 
tracts § 241 (1981)). See also PJC 101.22. 


Integrated written document. If the dispute arises from an integrated written 
document, a phrase identifying the agreement should be substituted for the words the 
agreement. See Intercontinental Group Partnership v. KB Home Lone Star L.P., 295 
S.W.3d 650, 652 n.5 (Tex. 2009) (“Did Intercontinental Group Partnership fail to com- 
ply with the Santa Clara Lot Contract?”). 


Implied terms. If the alleged breach involves an omitted term, such as time of 
compliance, an additional instruction is necessary. See, e.g., PJC 101.10 and 101.13. 


Interpretation. Construction of an unambiguous term is an issue for the court. 
Milner v. Milner, 361 S.W.3d 615, 619 (Tex. 2012). If appropriate, an instruction 
should be included giving the jury the correct interpretation of that term. See PJC 
101.7. If the court determines that a particular provision is ambiguous, an instruction 
on resolving that ambiguity should be included. See PJC 101.8. 


Caveat. Care must be taken to ensure that the question is appropriate under the 
facts of the particular case. Many contract disputes focus entirely on issues such as 
defenses, damages, promissory estoppel, quantum meruit, or agency, which are 
addressed in other parts of this volume. In such cases the parties may not need any 
form of PJC 101.2. If the only jury question is the validity of a defense, PJC 101.2 is 
not appropriate, and the instruction appropriate to that defense (e.g., PJC 101.21- 
101.33) may be rewritten as the question. 


UCC good-faith obligation. Every contract or duty governed by the Uniform 
Commercial Code imposes an obligation of good faith in its performance or enforce- 
ment. Tex. Bus. & Com. Code § 1.304 (Tex. UCC); El Paso Natural Gas Co. v. Minco 
Oil & Gas, Inc., 8 S.W.3d 309, 313 (Tex. 1999). The failure to act in good faith under 
the UCC does not create an independent cause of action. Northern Natural Gas Co. v. 
Conoco, Inc., 986 S.W.2d 603, 606 (Tex. 1998) (to be actionable, bad-faith conduct 
must relate to some aspect of performance under terms of contract). 
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Except as otherwise provided in chapter 5 of the Code, “‘Good faith’ . . . means 
honesty in fact and the observance of reasonable commercial standards of fair deal- 
ing.” Tex. UCC § 1.201(b)(20). 

If the transaction is covered by the Code, the following instruction would be appro- 
priate to submit with the basic question: 


In addition to the language of the agreement, the law imposes on a 
party to a contract a duty to [perform] [enforce] [perform or enforce] 
the contract in good faith. In that connection, good faith means hon- 
esty in fact and the observance of reasonable commercial standards 
of fair dealing. 


Depending on the pleadings and evidence in the particular case, the court may 
instruct on performance or enforcement or both. 


If a party contends that the agreement defines the standards for good-faith perfor- 
mance, the jury should be instructed as follows: 


The parties to the agreement may by agreement determine the 
standards by which the performance of the obligation of good faith is 
to be measured if such standards are not manifestly unreasonable. 


Tex. UCC § 1.302(b). The Committee is not aware of any Texas case supporting a 
departure from the language of section 1.302(b) (formerly section 1.102(c)). 


Good and workmanlike manner. In some cases involving construction, repairs, 
and some services, there is an obligation to perform in a good and workmanlike man- 
ner. For instructions and comments, see PJC 102.12. 
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PJC 101.3 Instruction on Formation of Agreement 


In deciding whether the parties reached an agreement, you may consider 
what they said and did in light of the surrounding circumstances, including any 
earlier course of dealing. You may not consider the parties’ unexpressed 
thoughts or intentions. 


COMMENT 


When to use. If appropriate, PJC 101.3 should be submitted with the question of 
the existence of a contract (PJC 101.1) to confine the jury’s deliberations on the issue 
of contract formation to legally appropriate factors. 


Source of instruction. The supreme court has explained that the parties’ intent 
expressed in the text should be “understood in light of the facts and circumstances sur- 
rounding the contract’s execution.” Houston Exploration Co. v. Wellington Underwrit- 
ing Agencies, 352 S.W.3d 462, 469 (Tex. 2011). Surrounding circumstances include 
the commercial or other setting in which the contract was negotiated and facts that 
give a context to the transaction between the parties. Houston Exploration Co., 352 
S.W.3d at 469 (citing Williston on Contracts § 32.7 (4th ed. 1999)). However, “evi- 
dence of surrounding facts and circumstances . . . cannot be used to add, alter, or 
change the contract’s agreed-to terms.” Barrow-Shaver Resources Co. v. Carrizo Oil 
& Gas, Inc., 590 S.W.3d 471, 485 (Tex. 2019). 


Only what the parties “said and did, rather than the parties’ subjective state of 
mind,” may be considered. Lindsey Construction, Inc. v. AutoNation Financial Ser- 
vices, LLC, 541 S.W.3d 355, 363 (Tex. App.—Houston [14th Dist.] 2017, no pet.). An 
agreement may be implied from and evidenced by the parties’ conduct in the light of 
the surrounding circumstances, including any earlier course of dealing. McAllen Hos- 
pitals, L.P. v. Lopez, 576 S.W.3d 389, 392 (Tex. 2019). 


Generally, silence and inaction cannot be construed as an assent to an offer because 
“Ts]ilence as to a material term differs from silence as to an immaterial or non-essen- 
tial term.” Barrow-Shaver Resources Co., 590 S.W.3d at 481 (“Material and essential 
terms are those that the parties would consider ‘vitally important ingredients’ to their 
agreement.”) (quoting Fischer v. CTMI, L.L.C., 479 S.W.3d 231 (Tex. 2016)); Texas 
Ass’n of Counties County Government Risk Management Pool v. Matagorda County, 
52 S.W.3d 128, 132 (Tex. 2000) (applying 2 Williston on Contracts § 6.49 (4th ed. 
1999)). Contractual “terms need be definite and certain only as to the terms that are 
‘material and essential’ to the agreement.” Barrow-Shaver Resources Co., 590 S.W.3d 
at 481 (citing Fischer, 479 S.W.3d at 237). 
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“Parol evidence rule” distinguished from “surrounding circumstances” 
evidence. The supreme court has provided the following guidance concerning the 
distinctions between parol evidence and surrounding circumstances: 


“TO]bjectively determinable facts and circumstances that contextualize the 
parties’ transaction” may help clarify the parties’ intent as expressed in the 
text of their written agreement. URI, [Inc. v. Kleberg County,] 543 S.W.3d 
[755,] 757-58 [(Tex. 2018)]. The parol evidence rule prohibits us from 
relying on such evidence to “create ambiguity in the contract’s text,” Com- 
munity Health Systems Professional Services Corp. v. Hansen, 525 S.W.3d 
671, 688 (Tex. 2017), to “augment, alter, or contradict the terms of an 
unambiguous contract,” URI, 543 S.W.3d at 757-58, to “show that the par- 
ties probably meant, or could have meant, something other than what their 
agreement stated,” Anglo-Dutch Petroleum International, Inc. v. Greenberg 
Peden, P.C., 352 S.W.3d 445, 451 (Tex. 2011), or to “make the language 
say what it unambiguously does not say,” [First Bank v.] Brumitt, 519 
S.W.3d [95,] 110 [(Tex. 2017)]. But evidence of surrounding circumstances 
may “aid the understanding of an unambiguous contract’s language,” 
“inform the meaning” of the language actually used, and “provide context 
that elucidates the meaning of the words employed.” URI, 543 S.W.3d at 
757-59. 


Piranha Partners v. Neuhoff, 596 S.W.3d 740, 749 (Tex. 2020). 


UCC article 2 cases. Tex. Bus. & Com. Code § 1.201(b)(3) (Tex. UCC) defines 
“agreement” and includes those factors that may be considered in determining the 
existence of an agreement. See also Tex. UCC § 1.303 (course of performance, course 
of dealing, and usage of trade), § 2.202 (final written expression: parol evidence), 
§ 2.204 (formation in general). 
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PJC 101.4 Instruction on Authority 


A party’s conduct includes the conduct of another who acts with the party’s 
authority or apparent authority. 


Authority for another to act for a party must arise from the party’s agreement 
that the other act on behalf and for the benefit of the party. If a party so autho- 
rizes another to perform an act, that other party is also authorized to do what- 
ever else is proper, usual, and necessary to perform the act expressly 
authorized. 


Apparent authority exists if a party (1) knowingly permits another to hold 
himself out as having authority or, (2) through lack of ordinary care, bestows 
on another such indications of authority that lead a reasonably prudent person 
to rely on the apparent existence of authority to his detriment. Only the acts of 
the party sought to be charged with responsibility for the conduct of another 
may be considered in determining whether apparent authority exists. 


COMMENT 


When to use. PJC 101.4 may be appropriate if the evidence raises a question of 
express, implied, or apparent authority. It is to be used only to determine whether a 
party is contractually bound by the conduct of another. In common-law tort and statu- 
tory actions, where the issue is a party’s vicarious liability for the wrongful conduct of 
another, different rules of law may apply. For the rules relating to deceptive trade prac- 
tices and insurance actions, see the comments titled “Vicarious liability” at PJC 102.1, 
102.7, 102.8, and 102.14. 


Express authority. Express authority arises from the principal’s agreement that 
the agent act on the principal’s behalf and for his benefit. Clark’s-Gamble, Inc. v. State, 
486 S.W.2d 840, 845 (Tex. App.—Amarillo 1972, writ ref’d n.r.e.) (upholding charge 
submission that an “agent is one who acts in behalf of another under the latter’s 
authority and for the latter’s benefit”); see Gaines v. Kelly, 235 S.W.3d 179, 183 (Tex. 
2007) (an agent’s authority to act on behalf of a principal depends on some communi- 
cation by the principal to the agent). 


Implied authority. Implied authority arises by implication from a grant of 
express authority. A grant of express authority implies authority to do those acts 
proper, usual, and necessary to perform the act expressly authorized. Nears v. Holiday 
Hospitality Franchising, Inc., 295 S.W.3d 787, 795 (Tex. App.—Texarkana 2009, no 
pet.). 

Apparent authority. Apparent authority, which is based partly on estoppel, may 
arise from two sources: first, from the principal’s knowingly allowing an agent to 
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claim authority; and second, from the principal’s negligently bestowing on the agent 
such indications of authority that a reasonably prudent person is led to rely on the exis- 
tence of that authority. Gaines, 235 S.W.3d at 182-84. 


Because apparent authority is based on estoppel, the principal’s conduct must be 
that which would lead a reasonably prudent person to believe that authority exists. 
Gaines, 235 S.W.3d at 182. A principal’s full knowledge of all material facts is essen- 
tial to establish a claim of apparent authority, and only the conduct of the principal is 
relevant for determining the existence of apparent authority. Gaines, 235 S.W.3d at 
182. 


If apparent authority is not an issue, the phrase “or apparent authority” should be 
deleted from the first paragraph of the instruction, along with the definition of appar- 
ent authority. 
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PJC 101.5 Instruction on Ratification 


A party’s conduct includes conduct of others that the party has ratified. Rati- 
fication may be express or implied. 


Implied ratification occurs if a party, though he may have been unaware of 
unauthorized conduct taken on his behalf at the time it occurred, retains the 
benefits of the transaction involving the unauthorized conduct after he acquired 
full knowledge of the unauthorized conduct. Implied ratification results in the 
ratification of the entire transaction. 


COMMENT 


When to use. PJC 101.5 may be appropriate if a party seeks to avoid liability on 
the basis that the act of a purported agent was unauthorized or if a party seeks to hold 
another responsible for unauthorized but ratified conduct. 


Source of instruction. The instruction is derived from Land Title Co. v. FM. Sti- 
gler, Inc., 609 S.W.2d 754 (Tex. 1980) (ratification occurs if principal retains benefits 
of transaction after full knowledge of unauthorized acts of person acting on principal’s 
behalf). See also Willis v. Donnelly, 199 S.W.3d 262, 273 (Tex. 2006). 


Timing of knowledge. A principal may ratify the conduct whether he has knowl- 
edge of the transaction at the time he received the benefits or whether he gains such 
knowledge at a time after he receives the benefits. Land Title Co., 609 S.W.2d at 756— 
57. 


Not applicable to fraud. PJC 101.5 does not apply in situations involving ratifi- 
cation of fraud. 
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PJC 101.6 Conditions Precedent (Comment) 


Conditions precedent defined. “A condition precedent may be either a condition 
to the formation of a contract or to an obligation to perform an existing agreement. 
Conditions may, therefore, relate either to the formation of contracts or to liability 
under them.” Hohenberg Bros. Co. v. George E. Gibbons & Co., 537 S.W.2d 1, 3 (Tex. 
1976). “A condition precedent is an event that must happen or be performed before a 
right can accrue to enforce an obligation.” Centex Corp. v. Dalton, 840 S.W.2d 952, 
956 (Tex. 1992). 


Conditions precedent to an obligation to perform are acts or events that are to occur 
after the contract is made and that must occur before there is a right to immediate per- 
formance and before there can be a breach of contractual duty. Hohenberg Bros. Co., 
537 S.W.2d at 3. 


Creation of condition precedent. Although no particular words are necessary to 
create a condition, terms such as “if,” “provided that,” and “on condition that” usually 
connote a condition rather than a covenant or promise. Community Health Systems 
Professional Services Corp. v. Hansen, 525 S.W.3d 671, 683 (Tex. 2017) (citing 
Hohenberg Bros. Co., 537 S.W.2d at 3). Absent such a limiting clause, whether a pro- 
vision represents a condition or a promise must be gathered from the contract as a 
whole and from the intent of the parties. Temple-Eastex Inc. v. Addison Bank, 672 
S.W.2d 793, 798 (Tex. 1984); Hohenberg Bros. Co., 537 S.W.2d at 3. 


Conditions not favored. To prevent forfeitures, courts are inclined to construe 
provisions as covenants rather than as conditions. PAJ, Inc. v. Hanover Insurance Co., 
243 S.W.3d 630, 636 (Tex. 2008). 


Insurance cases. These principles apply to insurance contracts. Harwell v. State 
Farm Mutual Automobile Insurance Co., 896 S.W.2d 170, 173-74 (Tex. 1995). For 
additional discussion, see PJC 101.59. 
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PJC 101.7 Court’s Construction of Provision of Agreement 
(Comment) 


Court’s construction should be included in charge. Ifthe construction of a pro- 
vision of the agreement is in dispute and the court resolves the dispute by interpreting 
the provision according to the rules of construction, the court should include that inter- 
pretation in submitting PJC 101.2. 


Court’s duty to interpret unambiguous contract. Whether a contract is ambig- 
uous is a question of law. If a contract as written can be given a clear and definite legal 
meaning, it is not ambiguous as a matter of law. Gilbert Texas Construction, L.P. v. 
Underwriters at Lloyd’s London, 327 S.W.3d 118, 133 (Tex. 2010). A contract is 
ambiguous if, after application of the pertinent rules of construction, it remains reason- 
ably susceptible of more than one meaning, taking into consideration the circum- 
stances present when the contract was executed. Dynegy Midstream Services, L.P. v. 
Apache Corp., 294 S.W.3d 164, 168 (Tex. 2009); Coker v. Coker, 650 S.W.2d 391, 
393-94 (Tex. 1983). The court may conclude that a contract is ambiguous in the 
absence of such a pleading by any party. See URI, Inc. v. Kleberg County, 543 S.W.3d 
755, 763 (Tex. 2018) (a contract may be ambiguous even though the parties agree it is 
not); Progressive County Mutual Insurance Co. v. Kelley, 284 S.W.3d 805, 808-09 
(Tex. 2009) (per curiam) (summary judgment appeal where supreme court concluded 
contract was ambiguous even though neither party asserted ambiguity); see also Sage 
Street Associates v. Northdale Construction Co., 863 S.W.2d 438, 445 (Tex. 1993). 
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PJC 101.8 Instruction on Ambiguous Provisions 


It is your duty to interpret the following language of the agreement: 
[Insert ambiguous language.] 


You must decide its meaning by determining the intent of the parties at the 
time of the agreement. Consider all the facts and circumstances surrounding the 
making of the agreement, the interpretation placed on the agreement by the par- 
ties, and the conduct of the parties. 


COMMENT 


When to use. If the court determines that the contract contains ambiguous lan- 
guage, PJC 101.8 should accompany PJC 101.1 or 101.2. This instruction is appropri- 
ate to inform the jury of its duty to decide the meaning of ambiguous language. 


See PJC 101.37 for a question and instruction on ambiguity to be used when a spe- 
cific finding on the meaning of ambiguous language is sought and for an additional 
discussion on ambiguity. 


Insurance cases. When an insurance contract is ambiguous and the court resolves 
the uncertainty favorably to the insured as a matter of law, there is no question for the 
jury. Progressive County Mutual Insurance Co. v. Kelley, 284 S.W.3d 805, 808 (Tex. 
2009). The preceding instruction about the intent of the parties would not be correct in 
such a case. 


Parties’ interpretation given great weight. The most significant rule of contrac- 
tual interpretation is that great, if not controlling, weight should be given to the par- 
ties’ interpretation. See, e.g., Harris v. Rowe, 593 S.W.2d 303, 306 (Tex. 1979). The 
court and the jury should assume that parties to a contract are in the best position to 
know what they intended by the language used. Harris, 593 S.W.2d at 306. One factor 
to be considered in determining the construction the parties placed on a contract is 
their conduct. Consolidated Engineering Co. v. Southern Steel Co., 699 S.W.2d 188, 
192-93 (Tex. 1985). 
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PJC 101.9 Trade Custom (Comment) 


Instruction may be appropriate. “When consideration of evidence as to indus- 
try custom and usage is appropriate, it is a question of fact for the jury, and it is the 
province of the jury to weigh witness credibility.” Barrow-Shaver Resources Co. v. 
Carrizo Oil & Gas, Inc., 590 S.W.3d 471, 485 (Tex. 2019). Such an instruction would 
be used to augment or modify PJC 101.1 or 101.2. It could inquire whether a particular 
custom or usage existed and, if it existed, whether the parties intended that it would 
affect a contract term. Lambert v. H. Molsen & Co., 551 S.W.2d 151, 154 (Tex. App.— 
Waco 1977, writ ref’d n.r.e.) (“The [trial] court instructed the jury . . . that if it found 
... that the custom and usage actually existed, then it could be considered by the jury 
toward determining the parties’ contractual intent.”). The court in Lambert did not 
expressly approve the instruction used by the trial court, but the opinion does provide 
an example of the form of a trade-custom instruction. See also Tennell v. Esteve Cotton 
Co., 546 S.W.2d 346, 354-55 (Tex. App.—Amarillo 1976, writ ref’d n.r.e.) (discuss- 
ing submissions of instructions on trade); Englebrecht v. W.D. Brannan & Sons, Inc., 
501 S.W.2d 707 (Tex. App—Amarillo 1973, no writ) (discussing submission of 
instructions on custom). 


Evidence of trade custom may aid interpretation of ambiguous contract. 
Evidence of custom may be admitted to aid in the interpretation of a contract if the 
contract is ambiguous, imprecise, incomplete, or inconsistent, but such evidence is not 
admissible to contradict, restrict, or enlarge what otherwise needs no explanation. 
Miller v. Gray, 149 S.W.2d 582, 583-84 (Tex. 1941); see Barrow-Shaver Resources 
Co., 590 S.W.3d at 485 (“[E]vidence of surrounding facts and circumstances, includ- 
ing evidence of industry custom and usage, cannot be used to add, alter, or change the 
contract’s agreed-to terms.”). 


UCC article 2 cases. Trade custom, course of dealing, and course of performance 
are relevant in determining the meaning of the agreement. See Tex. Bus. & Com. Code 
§§ 1.303, 2.202 (Tex. UCC). 


Insurance cases. When an insurance contract is ambiguous and the court resolves 
the uncertainty favorably to the insured as a matter of law, there is no question for the 
jury. See Progressive County Mutual Insurance Co. v. Kelley, 284 S.W.3d 805, 808 
(Tex. 2009). While evidence of trade usage or custom might be considered by the 
court in construing the policy, there will not be a jury question when the court con- 
strues the language as a matter of law. See National Union Fire Insurance Co. of Pitts- 
burgh v. Hudson Energy Co., 780 S.W.2d 417, 423-24 (Tex. App.—Texarkana 1989), 
aff'd, 811 S.W.2d 552 (Tex. 1991) (trial judge interpreted policy and there was no fact 
issue about parties’ intent). The standard PJC instruction on trade custom to interpret 
an ambiguous contract would not be correct in such a case. 
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PJC 101.10 Instruction on Time of Compliance 


Compliance with an agreement must occur within a reasonable time under 
the circumstances unless the parties agreed that compliance must occur within 
a specified time and the parties intended compliance within such time to be an 
essential part of the agreement. 


In determining whether the parties intended time of compliance to be an 
essential part of the agreement, you may consider the nature and purpose of the 
agreement and the facts and circumstances surrounding its making. 


COMMENT 


When to use. PJC 101.10 is appropriate if a party contends that failure to comply 
by the date specified in the agreement constitutes a material breach, even though the 
agreement itself does not expressly state that time is of the essence. See Kennedy Ship 
& Repair, L.P. v. Pham, 210 S.W.3d 11, 19 (Tex. App.—Houston [14th Dist.] 2006, no 
pet.) (“Unless the contract expressly makes time of the essence, the issue is a fact 
question for the jury.”). 


UCC article 2 cases. If the time for delivery or shipment is not specified in the 
contract, the time shall be reasonable. Tex. Bus. & Com. Code § 2.309(a) (Tex. UCC). 
“Whether a time for taking an action required by this title is reasonable depends on the 
nature, purpose, and circumstances of the action” and on any prior dealing between the 
parties. Tex. UCC § 1.205(a) & cmt. 2; see also Tex. UCC §§ 2.504, 2.601, 2.612. 
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PJC 101.11 Instruction on Offer and Acceptance 


In attempting to reach an agreement, one party may specifically prescribe the 
time, manner, or other requirements for the other party’s acceptance of the 
offer. If the offer is not accepted as prescribed, there is no agreement. 


COMMENT 


When to use. PJC 101.11 submits a common offer-and-acceptance instruction 
and may be used in an appropriate case with PJC 101.1. The offeror can waive limita- 
tions on manner of acceptance, and the above instruction should be modified to incor- 
porate waiver in an appropriate case. See Padilla v. LaFrance, 907 S.W.2d 454, 460 
(Tex. 1995). 


Acceptance by performance. Under some circumstances performance of an act 
that the offeree is requested to promise to perform may constitute a valid acceptance. 
Mid-Continent Casualty Co. v. Global Enercom Management, Inc., 323 S.W.3d 151, 
157 (Tex. 2010) (citing United Concrete Pipe Corp. v. Spin-Line Co., 430 S.W.2d 360, 
364 (Tex. 1968)). 


Time for acceptance. If no time for acceptance of an offer is specified, the law 
implies a reasonable time. Advantage Physical Therapy, Inc. v. Cruz, 165 S.W.3d 21, 
26 (Tex. App.—Houston [14th Dist.] 2005, no pet.) (citing Valencia v. Garza, 765 
S.W.2d 893, 897 (Tex. App.—San Antonio 1989, no writ)). 
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PJC 101.12 Instruction on Withdrawal or Revocation of Offer 


There is no agreement unless the party to whom an offer is made accepts it 
before knowing that the offer has been withdrawn. 


COMMENT 


When to use. PJC 101.12 should be included with PJC 101.1 only if one party 
claims the offer was withdrawn before it was accepted. 


Acceptance by performance. Under some circumstances performance of an act 
that the offeree is requested to promise to perform may constitute a valid acceptance. 
Mid-Continent Casualty Co. v. Global Enercom Management, Inc., 323 S.W.3d 151, 
157 (Tex. 2010) (citing United Concrete Pipe Corp. v. Spin-Line Co., 430 S.W.2d 360, 
364 (Tex. 1968)). 


Revocable or irrevocable offers. Ordinarily, the party making an offer may 
revoke it anytime before the offeree accepts it in the manner prescribed. See Bowles v. 
Fickas, 167 S.W.2d 741, 742-43 (Tex. 1943); Morgan v. Bronze Queen Management 
Co., 474 S.W.3d 701, 706 (Tex. App.—Houston [14th Dist.] 2014, no pet.). The 
offeror can effectively revoke an offer by doing some act inconsistent with the offer, 
but the offeree must have actual knowledge of the revocation. Antwine v. Reed, 199 
S.W.2d 482, 485 (Tex. 1947). After making an irrevocable offer, however, the offeror 
cannot unilaterally vary or revoke it. Wall v. Trinity Sand & Gravel Co., 369 S.W.2d 
315, 317 (Tex. 1963). A common type of irrevocable offer is an option contract where 
the offer is supported by independent consideration. 


UCC cases. See Tex. Bus. & Com. Code § 2.206(b) (Tex. UCC). 
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PJC 101.13 Instruction on Price 


If Paul Payne and Don Davis agreed to other essential terms but failed to 
specify price, it is presumed a reasonable price was intended. 


COMMENT 


When to use. PJC 101.13 should accompany PJC 101.1 or 101.2 in appropriate 
cases. See Fischer v. CTMI, L.L.C., 479 S.W.3d 231, 241 (Tex. 2016) (law’s presump- 
tion that parties intended a reasonable price is particularly strong when the agreement 
specifies a formula or other basis on which a reasonable price may be determined); 
Sacks v. Haden, 266 S.W.3d 447, 450 (Tex. 2008). 


Source of instruction. The above instruction is derived from Fischer, 479 
S.W.3d at 241, and Sacks, 266 S.W.3d at 450. 


UCC cases. Tex. Bus. & Com. Code § 2.305(a) (Tex. UCC) states: 


(a) The parties if they so intend can conclude a contract for sale even 
though the price is not settled. In such a case the price is a reasonable price 
at the time for delivery if 

(1) nothing is said as to price; or 
(2) the price is left to be agreed by the parties and they fail to 
agree; or 


(3) the price is to be fixed in terms of some agreed market or 
other standard as set or recorded by a third person or agency 
and it is not so set or recorded. 
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PJC 101.14 Consideration (Comment) 


Consideration essential. Consideration is essential to a contract. Unthank v. 
Rippstein, 386 S.W.2d 134, 137 (Tex. 1964). Whether a particular matter constitutes 
adequate legal consideration is a question of law for the court. Brownwood Ross Co. v. 
Maverick County, 936 S.W.2d 42, 45 (Tex. App.—San Antonio 1996, no writ). The 
court’s determination, however, may be based on facts found by the jury. See, e.g., 
Houston Medical Testing Services v. Mintzer, 417 S.W.3d 691, 695—96 (Tex. App.— 
Houston [14th Dist.] 2013, no pet.). 


Burden of proof. In suits on a written contract, the burden of proof rests on the 
party alleging a lack of consideration. Tex. R. Civ. P. 94; Simpson v. MBank Dallas, 
N.A., 724 S.W.2d 102, 107 (Tex. App.—Dallas 1987, writ ref d n.r.e.). In actions on an 
oral contract, the burden is on the plaintiff to prove the existence of consideration. 
Okemah Construction, Inc. v. Barkley-Farmer, Inc., 583 S.W.2d 458, 460 (Tex. 
App.—Houston [1st Dist.] 1979, no writ) (collecting cases). 


Failure of consideration. The doctrine of failure of consideration does not 
involve issues relating to contract formation but is usually an affirmative defense 
based on a claim that the party seeking to recover on the contract has breached it in a 
manner sufficient to excuse the other party’s noncompliance. US Bank, N.A. v. Pres- 
tige Ford Garland Ltd. Partnership, 170 S.W.3d 272, 279 (Tex. App.—Dallas 2005, 
no pet.). See Tex. R. Civ. P. 93, 94. For appropriate instructions, see PJC 101.22. 


[PJC 101.15—101.20 are reserved for expansion.] 
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PJC 101.21 Defenses—Basic Question 


If you answered “Yes” to Question [701.2], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 
Was Don Davis’s failure to comply excused? 
[Insert instructions; see PJC 101.22—101.33.] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 101.21 poses the controlling question for cases where a defen- 
dant asserts one or more defenses to a contract suit. 


Broad-form submission. PJC 101.21 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Instructions on grounds of defense required. In the absence of one or more 
independent grounds of defense, the jury is not permitted to excuse the defendant from 
complying with the agreement. Standing alone, PJC 101.21 does not encompass any 
grounds of defense, so it is mandatory that grounds raised by the pleadings and evi- 
dence be submitted by including instructions such as PJC 101.22-101.33. See, e.g., 
Traeger v. Lorenz, 749 S.W.2d 249 (Tex. App.—San Antonio 1988, no writ) (separate 
grounds of waiver and abandonment should have been submitted in deed restriction 
case). 
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PJC 101.22 Defenses—Instruction on Plaintiff’s Material Breach 
(Failure of Consideration) 


Failure to comply by Don Davis is excused by Paul Payne’s previous failure 
to comply with a material obligation of the same agreement. 


COMMENT 


When to use. PJC 101.22 may accompany PJC 101.21 if the defendant raises the 
affirmative defense of the plaintiffs material breach of the agreement. Generally, 
when one party to a contract commits a material breach of that contract, the other party 
is discharged or excused from future performance. Bartush-Schnitzius Foods Co. v. 
Cimco Refrigeration, Inc., 518 S.W.3d 432, 436 (Tex. 2017); see also Mustang Pipe- 
line Co. v. Driver Pipeline Co., 134 S.W.3d 195, 196 (Tex. 2004). A material breach 
does not discharge a claim for damages that have already arisen. Bartush-Schnitzius 
Foods Co., 518 S.W.3d at 437. 


Form of instruction. The instruction is suggested by Huff v. Speer, 554 S.W.2d 
259, 262 (Tex. App.—Houston [1st Dist.] 1977, writ ref'd n.r.e.), and King Title Co. v. 
Croft, 562 S.W.2d 536, 537 (Tex. App.—El Paso 1978, no writ). 


Material breach vs. failure of consideration. Although designated here as 
plaintiff's material breach, the issue is commonly referred to as failure or partial fail- 
ure of consideration. The Committee considers the latter designation inappropriate and 
confusing, however, because it suggests issues relating to contract formation. See PJC 
101.3; see also PJC 101.14. The facts involved usually pertain instead to the affirma- 
tive defense that the party seeking to recover on a contract has breached it in a manner 
sufficient to excuse the defendant’s noncompliance. See National Bank of Commerce 
v. Williams, 84 S.W.2d 691, 692 (Tex. 1935); Austin Lake Estates, Inc. v. Meyer, 557 
S.W.2d 380, 384 (Tex. App.—Austin 1977, no writ). 


Whether a breach is so material as to support this defense is a question of fact for 
the jury. Bartush-Schnitzius Foods Co., 518 S.W.3d at 436. In determining the materi- 
ality of a breach, courts will consider, among other things, “the extent to which the 
nonbreaching party will be deprived of the benefit that it could have reasonably antici- 
pated from full performance.” Lennar Corp. v. Markel American Insurance Co., 413 
S.W.3d 750, 755 (Tex. 2013); see also Restatement (Second) of Contracts § 241(a) 
(1981). 


If the parties dispute whether the alleged breach is a material one, the court should 
insert any or all of the following instructions regarding materiality, as appropriate: 


A failure to comply must be material. The circumstances to con- 
sider in determining whether a failure to comply is material include: 
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1. the extent to which the injured party will be deprived of 
the benefit which he reasonably expected; 


2. the extent to which the injured party can be adequately 
compensated for the part of that benefit of which he will be 
deprived; 

3. the extent to which the party failing to perform or to offer 
to perform will suffer forfeiture; 

4. the likelihood that the party failing to perform or to offer 
to perform will cure his failure, taking into account the circum- 
stances including any reasonable assurances; 

5. the extent to which the behavior of the party failing to 
perform or to offer to perform comports with standards of good 
faith and fair dealing. 


See Mustang Pipeline Co., 134 S.W.3d at 199 (adopting Restatement (Second) of Con- 
tracts § 241 (1981)). 
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PJC 101.23 Defenses—Instruction on Anticipatory Repudiation 


Failure to comply by Don Davis is excused by Paul Payne’s prior repudia- 
tion of the same agreement. 


A party repudiates an agreement when he indicates, by his words or actions, 
that he is not going to perform his obligations under the agreement in the 
future, showing a fixed intention to abandon, renounce, and refuse to perform 
the agreement. The repudiation must be absolute and unconditional. 


COMMENT 


When to use. PJC 101.23 submits the doctrine of anticipatory repudiation as a 
defensive measure. It may also be appropriate, in slightly different form, as an element 
of the plaintiff s cause of action. Upon a party’s repudiation of a contract, the nonrepu- 
diating party may treat the repudiation as a breach or may continue to perform under 
the contract and await the time of the agreed-upon performance. Ingersoll-Rand Co. v. 
Valero Energy Corp., 997 S.W.2d 203, 211 (Tex. 1999); Pagosa Oil & Gas, L.L.C. v. 
Marrs & Smith Partnership, 323 S.W.3d 203, 216 (Tex. App.—El Paso 2010, pet. 
denied). 


Source of instruction. The elements in the instruction are adapted from the dis- 
cussion of the doctrine in Universal Life & Accident Insurance Co. v. Sanders, 102 
S.W.2d 405, 406-07 (Tex. 1937); Moore v. Jenkins, 211 S.W. 975, 976 (Tex. 1919); 
Pollack v. Pollack, 39 S.W.2d 853, 856-57 (Tex. Comm’n App. 1931, holding 
approved); and Group Life & Health Insurance Co. v. Turner, 620 S.W.2d 670, 672-73 
(Tex. App.—Dallas 1981, no writ). 


“Without just excuse.” To excuse a failure to comply, the repudiation must have 
been “without just excuse.” Group Life & Health Insurance Co., 620 S.W.2d at 673 
(quoting Sanders, 102 S.W.2d at 407); Parkway Dental Associates, PA. v Ho & 
Huang Properties, L.P., 391 S.W.3d 596, 606 (Tex. App.—Houston [14th Dist.] 2012, 
no pet.); see Pollack, 39 S.W.2d at 855. 


UCC cases. In cases involving the sale of goods, the instruction defining anticipa- 
tory repudiation may need to be revised. See Tex. Bus. & Com. Code § 2.610 (Tex. 
UCC). 
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PJC 101.24 Defenses—Instruction on Waiver 


Failure to comply by Don Davis is excused if compliance is waived by Paul 
Payne. 


Waiver is an intentional surrender of a known right or intentional conduct 
inconsistent with claiming the right. 


COMMENT 


When to use. PJC 101.24 is appropriate to submit the affirmative defense of 
waiver. It may also be appropriate, in slightly different form, as an element of the 
plaintiff's cause of action, because waiver is an independent ground of recovery. See 
Middle States Petroleum Corp. v. Messenger, 368 S.W.2d 645, 654 (Tex. App.— 
Dallas 1963, writ ref’d n.r.e.). The Committee believes that an instruction on waiver 
should be submitted if the issue is raised by the evidence. But see Island Recreational 
Development Corp. v. Republic of Texas Savings Ass’n, 710 S.W.2d 551 (Tex. 1986) 
(affirming judgment notwithstanding lack of submission of waiver). 


Source of definition. The definition is adapted from Chalker Energy Partners II, 
LLC v. Le Norman Operating LLC, 595 S.W.3d 668, 676 (Tex. 2020); see also Gage v. 
Langford, 582 S.W.2d 203, 207 (Tex. App.—Eastland 1979, writ ref’d n.r.e.) (defini- 
tion of waiver incorrectly omitted “intentionally” from phrase “giving up, relinquish- 
ment, or surrender of some known right”). Silence or inaction for a long period of time 
can show an intent to yield a known right and constitute waiver. Tenneco Inc. v. Enter- 
prise Products Co., 925 S.W.2d 640, 643 (Tex. 1996). 


Distinguished from estoppel. The supreme court has emphasized the unilateral 
character of waiver and distinguished it from estoppel: 


[W]aiver is essentially unilateral in its character; it results as a legal conse- 
quence from some act or conduct of the party against whom it operates; no 
act of the party in whose favor it is made is necessary to complete it. It need 
not be founded upon a new agreement or be supported by consideration, 
nor is it essential that it be based upon an estoppel. 


Massachusetts Bonding & Insurance Co. v. Orkin Exterminating Co., 416 S.W.2d 396, 
401 (Tex. 1967). 


UCC article 2 cases. A waiver affecting an executory portion of the agreement 
may be retracted on reasonable notification that strict performance will be required. 
Tex. Bus. & Com. Code § 2.209(e) (Tex. UCC). 


Waiver and estoppel in insurance cases. The rules of waiver and estoppel apply 
differently in insurance cases. The principle has been stated as follows: 
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Waiver and estoppel may operate to avoid forfeiture of a policy, but they 
have consistently been denied operative force to change, re-write and 
enlarge the risks covered by a policy. In other words, waiver and estoppel 
cannot create a new and different contract with respect to risks covered by 
the policy. 


Ulico Casualty Co. v. Allied Pilots Ass’n, 262 S.W.3d 773, 780 (Tex. 2008) (quoting 
Great American Reserve Insurance Co. v. Mitchell, 335 S.W.2d 707, 708 (Tex. App.— 
San Antonio 1960, writ ref’d)). If the court determines that the insurance case presents 
an instance in which waiver or estoppel may apply, those issues may be submitted. See 
Riggs v. Sentry Insurance, 821 S.W.2d 701, 705 (Tex. App.—Houston [14th Dist.] 
1991, writ denied) (approving estoppel instructions); Preferred Risk Mutual Insurance 
Co. v. Rabun, 561 S.W.2d 239, 243-44 (Tex. App.—Austin 1978, writ dism’d) (find- 
ing elements of waiver by insurer’s agent). 
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PJC 101.25 Defenses—Instruction on Equitable Estoppel 


Failure to comply by Don Davis is excused if the following circumstances 
occurred: 


1. Paul Payne 


a. by words or conduct made a false representation or concealed 
material facts, and 


b. with knowledge of the facts or with knowledge or information 
that would lead a reasonable person to discover the facts, and 


c. with the intention that Don Davis would rely on the false rep- 
resentation or concealment in acting or deciding not to act; and 


2. Don Davis 
a. did not know and had no means of knowing the real facts and 


b. relied to his detriment on the false representation or conceal- 
ment of material facts. 


COMMENT 


When to use. PJC 101.25 submits the affirmative defense of equitable estoppel. 


Source of definition. The elements of estoppel are adapted from Schroeder v. 
Texas Iron Works, Inc., 813 S.W.2d 483, 489 (Tex. 1991); Gulbenkian v. Penn, 252 
S.W.2d 929, 932 (Tex. 1952). For a general discussion of equitable estoppel, see Bar- 
field v. Howard M. Smith Co. of Amarillo, 426 S.W.2d 834 (Tex. 1968). 


Equitable estoppel distinguished from other types of estoppel. Equitable 
estoppel differs from other types of estoppel because it requires some deception prac- 
ticed on a party who was misled to his injury. Bocanegra v. Aetna Life Insurance Co., 
605 S.W.2d 848, 851 (Tex. 1980). That party, however, must show his reliance on the 
representation. Shields Limited Partnership v. Bradberry, 526 S.W.3d 471, 486 (Tex. 
2017). 


Estoppel based on silence. Estoppel may also be based on silence or inaction, 
rather than on affirmative misrepresentations, if one under a duty to speak or act has 
by his silence or inaction misled the opposing party to his detriment. Smith v. National 
Resort Communities, Inc., 585 S.W.2d 655, 658 (Tex. 1979); Scott v. Vandor, 671 
S.W.2d 79, 87 (Tex. App.—Houston [1st Dist.] 1984, writ ref?d n.r.e.). If estoppel is 
based on something other than affirmative misrepresentations, a different instruction 
should be substituted for PJC 101.25. 
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Waiver and estoppel in insurance cases. The rules of waiver and estoppel apply 
differently in insurance cases. The principle has been stated as follows: 


Waiver and estoppel may operate to avoid forfeiture of a policy, but they 
have consistently been denied operative force to change, re-write and 
enlarge the risks covered by a policy. In other words, waiver and estoppel 
cannot create a new and different contract with respect to risks covered by 
the policy. 


Ulico Casualty Co. v. Allied Pilots Ass’n, 262 S.W.3d 773, 780 (Tex. 2008) (quoting 
Great American Reserve Insurance Co. v. Mitchell, 335 S.W.2d 707, 708 (Tex. App.— 
San Antonio 1960, writ ref d)). If the court determines that the insurance case presents 
an instance in which waiver or estoppel may apply, those issues may be submitted. See 
Riggs v. Sentry Insurance, 821 S.W.2d 701, 705 (Tex. App.—Houston [14th Dist.] 
1991, writ denied) (approving estoppel instructions); Preferred Risk Mutual Insurance 
Co. v. Rabun, 561 S.W.2d 239, 243-44 (Tex. App.—Austin 1978, writ dism’d) (find- 
ing elements of waiver by insurer’s agent). 
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PJC 101.26 Defenses—Instruction on Duress 


Failure to comply by Don Davis is excused if the agreement was made under 
duress caused by Paul Payne. 


Duress is the mental, physical, or economic coercion of another, causing that 
party to act contrary to his free will and interest. 


COMMENT 


When to use. PJC 101.26 is appropriate if one party claims the agreement is void- 
able because it was made under duress. It may also be used in slightly different lan- 
guage to submit an affirmative claim for rescission. As a general rule, a party seeking 
cancellation or rescission must do equity by restoring the other party to his original 
status. Texas Co. v. State, 281 S.W.2d 83, 91 (Tex. 1955); Freyer v. Michels, 360 
S.W.2d 559, 562 (Tex. App.—Dallas 1962, writ dism’d). It is not clear whether this 
tule applies if the doctrine is asserted as a defense. 


Source of definition. The definition is derived from Black Lake Pipe Line Co. v. 
Union Construction Co., 538 S.W.2d 80, 85 n.2 (Tex. 1976), overruled on other 
grounds by Sterner v. Marathon Oil Co., 767 S.W.2d 686 (Tex. 1989); Brooks v. Tay- 
lor, 359 S.W.2d 539, 542 (Tex. App.—Amarillo 1962, writ ref’d n.r.e.); and Housing 
Authority of City of Dallas v. Hubbell, 325 S.W.2d 880, 905 (Tex. App.—Dallas 1959, 
writ ref’d n.r.e.). 


Caveat. Unless the alleged coercion can legally constitute duress, PJC 101.26 
should not be submitted. It is never duress to threaten to do that which a party has a 
legal right to do. In re First Merit Bank, N.A., 52 S.W.3d 749, 758 (Tex. 2001). Filing 
or threatening to file a civil suit cannot, as a matter of law, constitute duress. Continen- 
tal Casualty Co. v. Huizar, 740 S.W.2d 429, 430 (Tex. 1987). The vice arises only if 
extortive measures are employed or if improper demands are made in bad faith. Mat- 
thews v. Matthews, 725 S.W.2d 275, 279 (Tex. App.—Houston [1st Dist.] 1986, writ 
refd n.r.e.); Sanders v. Republic National Bank, 389 S.W.2d 551, 555 (Tex. App.— 
Tyler 1965, no writ); see also Mitchell v. C.C. Sanitation Co., 430 S.W.2d 933 (Tex. 
App.—Houston [14th Dist.] 1968, writ ref'd n.re.). State National Bank v. Farah 
Manufacturing Co., 678 S.W.2d 661 (Tex. App.—El Paso 1984, judgm’t dism’d by 
agr.), gives a general overview of this topic. A threat to file criminal prosecution may 
constitute duress even if the threatened party is guilty of the crime. Pierce v. Estate of 
Haverlah, 428 S.W.2d 422, 425 (Tex. App.—Tyler 1968, writ ref d n.r.e.). 


Economic duress. If economic duress is alleged, this instruction should be sub- 
mitted only if the party against whom duress is charged was responsible for the other 
party’s financial distress. Simpson v. MBank Dallas, N.A., 724 S.W.2d 102, 109 (Tex. 


68 


CONTRACTS PJC 101.26 


App.—Dallas 1987, writ ref?d n.r.e.); Griffith v. Geffen & Jacobsen, P.C., 693 S.W.2d 
724, 728 (Tex. App—Dallas 1985, no writ). 


Imminence of harm. The threat of harm must be imminent, and the threatened 
party must have no present means of protection. It must cause the threatened person to 
do what there was no legal obligation to do. Dale v. Simon, 267 S.W. 467, 470 (Tex. 
Comm’n App. 1924, judgm’t adopted); Creative Manufacturing, Inc. v. Unik, Inc., 726 
S.W.2d 207, 211 (Tex. App.—Fort Worth 1987, writ ref’d n.r.e.). 
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PJC 101.27 Defenses—Instruction on Undue Influence 


Failure to comply by Don Davis is excused if the agreement was made as the 
result of undue influence by Paul Payne. 


“Undue influence” means that there was such dominion and control exer- 
cised over the mind of the person executing the agreement, under the facts and 
circumstances then existing, as to overcome his free will. In effect, the will of 
the party exerting undue influence was substituted for that of the party entering 
the agreement, preventing him from exercising his own discretion and causing 
him to do what he would not have done but for such dominion and control. 


COMMENT 


When to use. PJC 101.27 is appropriate when one party disputes the existence of 
the agreement because it was made under undue influence. As a general rule, a party 
seeking cancellation or rescission must do equity by restoring the other party to his 
original status. Texas Co. v. State, 281 S.W.2d 83, 91 (Tex. 1955); Freyer v. Michels, 
360 S.W.2d 559, 562 (Tex. App.—Dallas 1962, writ dism’d). It is not clear whether 
this rule applies if the doctrine is asserted as a defense. 


Source of definition. The definition is adapted from Rothermel v. Duncan, 369 
S.W.2d 917, 922 (Tex. 1963). Although that case concerns a will contest, the definition 
for undue influence used in Rothermel is often used in cases involving disputes over 
agreements. See Decker v. Decker, 192 S.W.3d 648, 651 (Tex. App.—Fort Worth 
2006, no pet.) (dispute over agreement to transfer deed); Seymour v. American Engine 
& Grinding Co., 956 S.W.2d 49, 59 (Tex. App.—Houston [14th Dist.] 1996, pet. 
denied) (dispute involving stock purchase agreement). 


“Undue influence.” Not every influence exerted on the will of another is undue. 
Rothermel, 369 S.W.2d at 922. The exertion of undue influence is usually a subtle 
thing involving an extended course of dealings and circumstances, and it may be 
proved by circumstantial as well as direct evidence. Rothermel, 369 S.W.2d at 922. 
Influence is not undue merely because it is persuasive and effective, and the law does 
not condemn all persuasion, entreaty, importunity, or intercession. B.A.L. v. Edna 
Gladney Home, 677 S.W.2d 826, 830 (Tex. App.—Fort Worth 1984, writ ref?d n.re.); 
In re C.E., No. 02-14-0054-CV, 2014 WL 3866159, at *6 (Tex. App.—Fort Worth 
Aug. 7, 2014, no pet.). 
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PJC 101.28 Defenses—Instruction on Mutual Mistake of Fact 


Failure to comply is excused if the agreement was made as the result of a 
mutual mistake. 


A mutual mistake results from a mistake of fact common to both parties if 
both parties had the same misconception concerning the fact in question. A 
mistake by one party but not the other is not a mutual mistake. 


COMMENT 


When to use. PJC 101.28 is appropriate when a party disputes terms of the agree- 
ment on the basis that they were established by mutual mistake of fact. See PJC 101.29 
for an instruction on mutual mistake due to a scrivener’s error. 


Mistake must relate to same subject matter. To prove a mutual mistake, evi- 
dence must show that both parties had the same misunderstanding of the same material 
fact. A.L.G. Enterprises v. Huffman, 660 S.W.2d 603, 606 (Tex. App.—cCorpus 
Christi-Edinburg 1983), aff'd & remanded for mutual mistake issue only, 672 S.W.2d 
230 (Tex. 1984). 


Excuses failure to perform. Mutual mistake is an equitable defense that, if 
proved, excuses a party’s failure to perform a contract. A.L.G. Enterprises, 660 S.W.2d 
at 606; but see Geodyne Energy Income Production Partnership I-E v. Newton Corp., 
161 S.W.3d 482, 491 (Tex. 2005) (holding that “[a] person who intentionally assumes 
the risk of unknown facts cannot escape a bargain by alleging mistake or misunder- 
standing” (footnote omitted)). The question of mutual mistake is for the jury. See, e.g., 
Davis v. Grammer, 750 S.W.2d 766, 767 (Tex. 1988) (illustrating that mutual mistake 
is submitted to the jury); see also James T. Taylor & Son, Inc. v. Arlington Independent 
School District, 335 S.W.2d 371, 376 (Tex. 1960). This instruction may also be used, 
in slightly different language, to submit an affirmative claim for rescission. 


Caveat: unilateral mistake. Case law has drawn a distinction between unilateral 
and mutual mistake. Evidence may give rise to a defense based on unilateral mistake 
but fail to raise a defense based on mutual mistake. See Durham v. Uvalde Rock 
Asphalt Co., 599 S.W.2d 866, 870 (Tex. App.—San Antonio 1980, no writ). For a dis- 
cussion of issues involved in cases of unilateral mistake, see Monarch Marking System 
Co. v. Reed’s Photo Mart, Inc., 485 S.W.2d 905 (Tex. 1972). 
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PJC 101.29 Defenses—Instruction on Mutual Mistake—Scrivener’s 
Error 


Failure to comply is excused if [the breached term] resulted from a mutual 
mistake. 


A mutual mistake arises when the parties have previously reached an agree- 
ment but, because of a mistake common to both parties, the [instrument] as 
written does not reflect the prior agreement. 


Unilateral mistake by one party, and knowledge of that mistake by the other 
party, is equivalent to mutual mistake. 


COMMENT 


When to use. PJC 101.29 is appropriate if a party seeks to avoid the enforcement 
of a disputed term of the agreement because it resulted from a mutual mistake in 
reducing the agreement to writing. For an instruction on mutual mistake of fact, see 
PJC 101.28; for a question and instruction on reformation as an affirmative cause of 
action resulting from mutual mistake due to a scrivener’s error, see PJC 101.38. 


Source of instruction. When addressing the elements of mutual mistake as a 
defense, Texas courts incorporate the elements of reformation. See Samson Explora- 
tion, LLC v. T.S. Reed Properties, Inc., 521 S.W.3d 766 (Tex. 2017); CenterPoint 
Energy Houston Electric, L.L.P. v. Old TJC Co., 177 S.W.3d 425, 430 n.3 (Tex. 
App.—Houston [lst Dist.] 2005, pet. denied) (mutual mistake is an affirmative 
defense); Gail v. Berry, 343 S.W.3d 520, 524 (Tex. App.—Eastland 2011, pet. denied) 
(recognizing that a scrivener’s error is a type of mutual mistake); Wright v. Gernandt, 
559 S.W.2d 864, 868 (Tex. App.—Corpus Christi-Edinburg 1977, no writ) (analyzing 
elements of reformation for affirmative defense of mutual mistake based on scriv- 
ener’s error). 


“[R]eformation requires two elements: (1) an original agreement and (2) a mutual 
mistake, made after the original agreement, in reducing the original agreement to writ- 
ing.” Cherokee Water Co. v. Forderhause, 741 S.W.2d 377, 379 (Tex. 1987) (emphasis 
added). An exception to the requirement that the mistake be mutual is the unilateral 
mistake by one party “accompanied by fraud or other inequitable conduct of the 
remaining party.” Cambridge Companies, Inc. v. Williams, 602 S.W.2d 306, 308 (Tex. 
App.—tTexarkana 1980), aff'd on other grounds, 615 S.W.2d 172 (Tex. 1981). “Uni- 
lateral mistake by one party, and knowledge of that mistake by the other party, is 
equivalent to mutual mistake.” Davis v. Grammer, 750 S.W.2d 766, 768 (Tex. 1988) 
(citing Cambridge Companies, Inc., 602 S.W.2d at 308). 
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PJC 101.30 Defenses—Instruction on Novation 


Failure to comply with one agreement is excused if the parties agreed that a 
new agreement would take its place. 


COMMENT 


When to use. PJC 101.30 may be used to submit the affirmative defense of nova- 
tion. Novation occurs when the rights of the parties are determined by a new agree- 
ment that extinguishes the previous one. See Flanagan v. Martin, 880 S.W.2d 863, 867 
(Tex. App.—Waco 1994, writ dism’d w.o.j.); DoAll Dallas Co. v. Trinity National 
Bank, 498 S.W.2d 396, 400-401 (Tex. App.—tTexarkana 1973, writ ref?d n.r.e.). A 
novation may also be the substitution of new for old parties to an agreement. See Rus- 
sell v. Northeast Bank, 527 S.W.2d 783, 786 (Tex. App.—Houston [1st Dist.] 1975, 
writ ref’d n.r.e.). 


If reasonable minds differ on the evidence of a new express agreement, novation is 
a question of law for the court. Absent an express agreement, novation is a question of 
fact. Chastain v. Cooper & Reed, 257 S.W.2d 422, 424 (Tex. 1953). 


Accord and satisfaction distinguished from novation. The defense of accord 
and satisfaction “rests upon a new contract, express or implied, in which the parties 
agree to the discharge of an existing obligation in a manner otherwise than originally 
agreed.” Harris v. Rowe, 593 S.W.2d 303, 306 (Tex. 1979). 


“An accord and satisfaction may or may not be also a novation, but where the new 
promise itself is accepted as satisfaction the transaction is more properly termed a 
novation.” DoAll Dallas Co., 498 S.W.2d at 400. 
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PJC 101.31 Defenses—Instruction on Modification 


Failure to comply with a term in an agreement is excused if the parties 
agreed that a new term would take its place. 


COMMENT 


When to use. PJC 101.31 is appropriate if the defendant claims he was excused 
from complying with a term of the agreement because the parties had agreed to modify 
the agreement by substituting a new term for an old term. See Hathaway v. General 
Mills, Inc., 711 S.W.2d 227, 228 (Tex. 1986) (parties have power to modify their con- 
tracts); Mandril v. Kasishke, 620 S.W.2d 238, 244 (Tex. App—Amarillo 1981, writ 
ref’d n.r.e.) (parties have power to make and modify contracts). A modification must 
satisfy the elements of a contract: a meeting of the minds supported by consideration. 
Hathaway, 711 S.W.2d at 228. The question of whether a modification has taken place 
is one of fact and depends on the intent of the parties. Hathaway, 711 S.W.2d at 228- 
29. 


Burden of proof. The burden of proving modification rests on the party asserting 
the modification. Hathaway, 711 S.W.2d at 229. 


UCC article 2 cases. An agreement modifying a sales contract needs no consid- 
eration to be binding, but any modification must meet the test of good faith imposed 
by the Code. Tex. Bus. & Com. Code § 2.209(a) & cmt. 2 (Tex. UCC). See El Paso 
Natural Gas Co. v. Minco Oil & Gas, Inc., 8 S.W.3d 309, 314 (Tex. 1999). 


Accord and satisfaction and novation. For instructions on accord and satisfac- 
tion and novation, see PJC 101.32 and 101.30. 
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PJC 101.32 Defenses—Instruction on Accord and Satisfaction 


Failure to comply with an agreement is excused if a different performance 
was accepted as full satisfaction of performance of the original obligations of 
the agreement. 


COMMENT 


When to use. PJC 101.32 is appropriate to submit the affirmative defense of 
accord and satisfaction. This defense is raised by pleading and evidence that the plain- 
tiff agreed to and accepted performance different from that of the original agreement, 
in full satisfaction of the original obligation. Jenkins v. Henry C. Beck Co., 449 S.W.2d 
454, 455 (Tex. 1969); see also Pileco, Inc. v. HCI, Inc., 735 S.W.2d 561 (Tex. App.— 
Houston [1st Dist.] 1987, writ ref’d n.re.). If the plaintiff refuses to accept the defen- 
dant’s performance of an executory accord, the defendant may seek to enforce the 
terms of the accord and satisfaction by specific performance but is not absolved of its 
obligation to perform under the accord and satisfaction. See Alexander v. Handley, 146 
S.W.2d 740, 743 (Tex. Comm’n App. 1941, holding approved) (nonbreaching party to 
executory accord can choose to enforce the original agreement or seek enforcement of 
the agreement in accord and satisfaction); BACM 2001-1 San Felipe Road Ltd. Part- 
nership v. Trafalgar Holdings 1, Ltd., 218 S.W.3d 137, 146 (Tex. App.—Houston [14th 
Dist.] 2007, pet. denied) (when debtor failed to perform under an executory accord, 
creditor could sue to recover under the original cause of action or the accord). 


If existence of accord is disputed. If existence of the accord is disputed, the 
above instruction should be accompanied by an instruction on the elements of agree- 
ment, mutual assent, and, if appropriate, other elements of contract formation as sug- 
gested in PJC 101.3—-101.8. 
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PJC 101.33 Defenses—Instruction on Mental Capacity 


Failure to comply is excused if Don Davis lacked sufficient mind and mem- 
ory to understand the nature and consequences of his acts and the business he 
was transacting. 


COMMENT 


When to use. PJC 101.33 is appropriate if a party defends on the basis of lack of 
mental capacity. It may also be used, in slightly different language, to submit an affir- 
mative claim for rescission. 


Source of instruction. The instruction is derived from Mandell & Wright v. 
Thomas, 441 S.W.2d 841, 845 (Tex. 1969); see also Kinsel v. Lindsey, 526 S.W.3d 411, 
419 (Tex. 2017). 


Burden of proof. The burden of proof falls on the party seeking to show lack of 
mental capacity. Walker v. Eason, 643 S.W.2d 390, 391 (Tex. 1982). 
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PJC 101.34 Defenses—Statute of Frauds (Comment) 


Agreements that must be in writing. It is a defense to the enforcement of certain 
contracts that the promise or agreement was not made or reflected in a writing signed 
by the party against whom enforcement is sought. See Tex. Bus. & Com. Code 
§ 26.01(a)(1), (a)(2) (“A promise or agreement [described in this statute] is not 
enforceable unless the promise or agreement, or a memorandum of it, is in writing; 
and signed by the person to be charged with the promise or agreement or by someone 
lawfully authorized to sign for him.”). 


Contracts that require a writing include but are not limited to a promise by an exec- 
utor or administrator to answer for a debt due from the estate; a promise to answer for 
the debt of another; an agreement made on consideration of marriage; a contract for 
the sale of real estate; a lease of real estate for a term longer than one year; an agree- 
ment that is not to be performed within one year of the date of making the agreement; 
a promise to pay a commission for an oil or gas lease, royalty, or mineral interest; and 
a promise of cure relating to medical care by a health-care provider. See, e.g., Tex. 
Bus. & Com. Code § 26.01(b). 


Electronic satisfaction. Regarding the electronic satisfaction of the requirement 
for a writing, see the Texas Uniform Electronic Transactions Act, chapter 322 of the 
Texas Business and Commerce Code. Tex. Bus. & Com. Code §§ 322.001-.021. 


Legal question. Whether a contract falls within the statute of frauds is a legal 
question. Bratcher v. C.K. Dozier, 346 S.W.2d 795, 796 (Tex. 1961) (holding that 
duration of a contract is a legal question and not an issue for the jury to decide). But 
see Metromarketing Services, Inc. v. HTT Headwear, Ltd., 15 S.W.3d 190, 196 (Tex. 
App.—Houston [14th Dist.] 2000, no pet.) (stating that if extrinsic evidence is dis- 
puted about whether an agreement can be completed within one year and thus does not 
fall within statute of frauds, what constitutes reasonable time for completion is ques- 
tion of fact). 


The defense must be raised, or it is waived; a contract subject to the statute of frauds 
is voidable, not void. See Tex. R. Civ. P. 94 (requiring parties to plead statute of frauds 
as an affirmative defense); Crill, Inc. v. Bond, 76 S.W.3d 411, 420 (Tex. App.—Dallas 
2001, no writ) (holding that agreement subject to statute of frauds could not be chal- 
lenged by third party, as it was voidable and not void). 


Exceptions to writing requirement. Equitable remedies exist for enforcing a 
promise that is otherwise unenforceable because of the statute of frauds, where appli- 
cation of the statute of frauds would be unfair due to partial or full performance of the 
oral agreement or detrimental reliance. These exceptions can involve questions of fact. 
Adams v. Petrade International, Inc., 754 S.W.2d 696, 705 (Tex. App.—Houston [1st 
Dist.] 1988, writ denied). Examples include the main purpose doctrine (see PJC 
101.35); promissory estoppel (see PJC 101.41); and quantum meruit (see PJC 101.42). 
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In addition, although the statute of frauds forecloses a fraudulent inducement claim, a 
limited fraud claim for out-of-pocket damages is not similarly barred. See Haase v. 
Glazner, 62 S.W.3d 795, 799 (Tex. 2001). 


Burden of proof. The party pleading the statute of frauds bears the initial burden 
of establishing its applicability. Tex. R. Civ. P. 94; Dynegy, Inc. v. Yates, 422 S.W.3d 
638 (Tex. 2013). Once that party meets its initial burden, the burden shifts to the 
opposing party to establish an exception that would take the verbal contract out of the 
statute of frauds. Dynegy, Inc., 422 S.W.3d at 641. 


Contracts for international sale of goods. The statute of frauds does not apply 
to contracts subject to the 1980 United Nations Convention on Contracts for the Inter- 
national Sale of Goods. United Nations Convention on Contracts for the International 
Sale of Goods, Apr. 11, 1980, 1489 U.N.T.S. 3 (“A contract of sale need not be con- 
cluded in or evidenced by a writing and is not subject to any other requirement as to 
form. It may be proved by any means, including witnesses.”). 
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PJC 101.35 Question on Main Purpose Doctrine 


QUESTION 


Did Don Davis promise to be primarily responsible for paying the debt of 
[name of third party], and was Don Davis’s main purpose for the promise, if 
any, to gain a benefit for himself? 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. The “main purpose” doctrine is an exception to the statute of frauds 
requirement that an obligation to pay the debt of another be in writing. See PJC 
101.34. The doctrine requires that (1) the promisor intended to create primary respon- 
sibility in itself to pay the debt of another; (2) there was consideration for the promise; 
and (3) the consideration was primarily for the promisor’s own use and benefit—that 
is, the benefit it received was the promisor’s main purpose for making the promise. 


Source of question. PJC 101.35 is derived from Cruz v. Andrews Restoration, 
Inc., 364 S.W.3d 817, 828 (Tex. 2012). 


Broad-form submission. PJC 101.35 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Consideration essential. The promise to become liable for the debt of another 
must be supported by consideration. See Gulf Liquid Fertilizer Co. v. Titus, 354 
S.W.2d 378, 387 (Tex. 1962). To take the promise out of the statute of frauds, the con- 
sideration must be primarily for the promisor’s own use and benefit. Gulf Liquid Fer- 
tilizer Co., 354 S.W.2d at 386-87. Whether a particular matter constitutes adequate 
legal consideration is a question of law for the court. Williams v. Hill, 396 S.W.2d 911, 
913 (Tex. App.—Dallas 1965, no writ). The court’s determination, however, may be 
based on facts found by the jury. See, e.g., Houston Medical Testing Services v. 
Mintzer, 417 S.W.3d 691, 695-96 (Tex. App.—Houston [14th Dist.] 2013, no pet.). 


Burden of proof. The party pleading the statute of frauds bears the initial burden 
of establishing its applicability. Tex. R. Civ. P. 94; Dynegy, Inc. v. Yates, 422 S.W.3d 
638 (Tex. 2013). Once that party meets its initial burden, the burden shifts to the 
opposing party to establish an exception that would take the verbal contract out of the 
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statute of frauds. Dynegy, Inc., 422 S.W.3d at 641. A party relying on the main purpose 
doctrine therefore must plead and establish facts to take a verbal contract out of the 
statute of frauds. Dynegy, Inc., 422 S.W.3d at 641. 
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PJC 101.36 Third-Party Beneficiaries (Comment) 


Third-party beneficiaries. A third party may enforce an agreement as a benefi- 
ciary to that agreement if the contracting parties (1) “intended to secure a benefit to 
th[e] third party” and (2) “entered into the contract directly for the third party’s bene- 
fit.” First Bank v. Brumitt, 519 S.W.3d 95, 102 (Tex. 2017). See also Basic Capital 
Management, Inc. v. Dynex Commercial, Inc., 348 S.W.3d 894, 900 (Tex. 2011) (quot- 
ing MCI Telecommunications Corp. v. Texas Utilities Electric Co., 995 S.W.2d 647, 
651 (Tex. 1999)); City of Houston v. Williams, 353 S.W.3d 128, 145 (Tex. 2011). The 
“intention to contract or confer a direct benefit to a third party must be clearly and 
fully spelled out or enforcement by the third party must be denied.” Basic Capital 
Management, Inc., 348 S.W.3d at 900 (quoting MCI Telecommunications Corp., 995 
S.W.2d at 651). 


It is presumed that parties contract solely for themselves, “only a clear expression 
of the intent to create a third-party beneficiary can overcome that presumption,” and 
doubts regarding the parties’ intent “must be resolved against conferring third-party 
beneficiary status.” First Bank, 519 S.W.3d at 103; Sharvland Water Supply Corp. v. 
City of Alton, 354 S.W.3d 407, 420 (Tex. 2011). A court will not create a third-party- 
beneficiary contract by implication. Basic Capital Management, Inc., 348 S.W.3d at 
900. 


It is not enough that the third party would benefit—whether directly or indirectly— 
from the parties’ performance, or that the parties knew that the third party would ben- 
efit. First Bank, 519 S.W.3d at 102; Sharyland Water Supply Corp., 354 S.W.3d at 421. 
Nor does it matter that the third party intended or expected to benefit from the con- 
tract, for only the “intention of the contracting parties in this respect is of controlling 
importance.” First Bank, 519 S.W.3d at 102 (quoting Banker v. Breaux, 128 S.W.2d 
23, 24 (Tex. 1939)). 


Form of question. Ordinarily, construction of an unambiguous written instru- 
ment to determine third-party-beneficiary status is a question of law for the court. See 
First Bank, 519 S.W.3d at 105-06 (court should determine whether agreement is 
ambiguous and whether it “clearly, fully, and unequivocally express[es] the parties’ 
mutual intent” to confer third-party-beneficiary status); Basic Capital Management, 
Inc., 348 S.W.3d at 900. When deciding whether the parties to an unambiguous con- 
tract intended to create a third-party beneficiary, the court must look solely to the con- 
tract’s language construed as a whole. First Bank, 519 S.W.3d at 106. 


If the court determines the agreement is ambiguous such that there is a fact issue 
regarding whether the contracting parties intended to confer third-party-beneficiary 
status on a nonparty, the Committee recommends that the following question be sub- 
mitted to the jury: 
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QUESTION 


Did Paul Payne and Don Davis enter into the agreement with the 
intent to confer some direct benefit on Third-Party Tom? 


[Insert instructions and definitions, if appropriate. ] 


Answer “Yes” or “No.” 


Answer: 





See First Bank, 519 S.W.3d at 102-04; Basic Capital Management, Inc., 348 S.W.3d 
at 899-900; MCI Telecommunications Corp., 995 S.W.2d at 651. For more detailed 
discussion regarding what may constitute a “direct benefit,” see Sharyland Water Sup- 
ply Corp., 354 S.W.3d at 421; City of Houston, 353 S.W.3d at 145; and Basic Capital 
Management, Inc., 348 S.W.3d at 900. 


Upon an affirmative answer to this question, the third-party beneficiary may submit 
PJC 101.2 to determine compliance of the party allegedly in breach. 


82 


CONTRACTS PJC 101.37 


PJC 101.37 Question and Instruction on Meaning of Ambiguous 
Provisions 


The following language is at issue: 
[Insert ambiguous language.] 
QUESTION 


Did the parties mutually intend [insert plaintiff's contention]? 


You must determine the intent of the parties at the time of the agreement. 
Consider all the facts and circumstances surrounding the making of the agree- 
ment, the interpretation placed on the agreement by the parties, and the conduct 
of the parties. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 101.37 should be used after the court determines the contract 
contains ambiguous language and a claimant seeks a specific finding on the meaning 
of that ambiguous language. If a counterclaimant seeks a different interpretation, this 
question can also be used with the burden on the counterclaimant. If findings on multi- 
ple interpretations are needed, the questions should be conditioned, or submitted alter- 
natively, to avoid conflicting findings. 


See PJC 101.8 for a jury instruction directing the jury to decide the meaning of 
ambiguous language. 


The determination of whether a contract is ambiguous is a question of law for the 
court. Endeavor Energy Resources, L.P. v. Discovery Operating, Inc., 554 S.W.3d 586, 
601 (Tex. 2018); J.M. Davidson, Inc. v. Webster, 128 S.W.3d 223, 229 (Tex. 2003); 
Coker v. Coker, 650 S.W.2d 391, 394 (Tex. 1983). Whether the contract is ambiguous 
is determined by looking at the contract as a whole, in light of the circumstances pres- 
ent when the parties entered into the contract. Universal Health Services, Inc. v. 
Renaissance Women’s Group, P.A., 121 S.W.3d 742, 746 (Tex. 2003). A contract is 
ambiguous if it is susceptible of more than one reasonable interpretation. North Shore 
Energy, L.L.C. v. Harkins, 501 S.W.3d 598, 602 (Tex. 2016); Frost National Bank v. 
L&F Distributors, Ltd., 165 S.W.3d 310, 312 (Tex. 2005) (per curiam). That the par- 
ties disagree about a contract’s meaning does not render it ambiguous. Endeavor 


83 


PJC 101.37 CONTRACTS 


Energy Resources, L.P, 554 S.W.3d at 601. See PJC 101.8 for an instruction on 
ambiguous provisions that may be used in appropriate circumstances. 


An ambiguity creates a fact issue as to the parties’ intent. Barrow-Shaver Resources 
Co. v. Carrizo Oil & Gas, Inc., 590 S.W.3d 471, 480 (Tex. 2019); Plains Exploration 
& Production Co. v. Torch Energy Advisors Inc., 473 S.W.3d 296, 305 (Tex. 2015); 
Columbia Gas Transmission Corp. v. New Ulm Gas, Ltd., 940 S.W.2d 587, 589 (Tex. 
1996). The court may conclude that a contract is ambiguous in the absence of such a 
pleading by any party. See URI, Inc. v. Kleberg County, 543 S.W.3d 755, 763 (Tex. 
2018) (a contract may be ambiguous even though the parties agree it is not); Progres- 
sive County Mutual Insurance Co. v. Kelley, 284 S.W.3d 805, 808-09 (Tex. 2009) (per 
curiam) (summary judgment appeal where supreme court concluded contract was 
ambiguous even though neither party asserted ambiguity); see also Sage Street Associ- 
ates v. Northdale Construction Co., 863 S.W.2d 438, 445 (Tex. 1993). 


Source of question. PJC 101.37 is derived in part from Trinity Universal Insur- 
ance Co. v. Ponsford Bros., 423 S.W.2d 571, 575 (Tex. 1968), and Recognition Com- 
munications, Inc. v. American Automobile Ass’n, 154 S.W.3d 878, 886-87 (Tex. 
App.—Dallas 2005, pet. denied). 


Broad-form submission. PJC 101.37 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Intent must be understandable. Parties to a contract must express their inten- 
tions understandably. See City of Houston v. Williams, 353 S.W.3d 128, 138, 143-44 
(Tex. 2011); Montgomery County Hospital District v. Brown, 965 S.W.2d 501, 502 
(Tex. 1998). To be enforceable, a contract must be sufficiently certain to enable the 
court to determine the legal obligations of the parties. T.O. Stanley Boot Co. v. Bank of 
El Paso, 847 S.W.2d 218, 221 (Tex. 1992); Bendalin v. Delgado, 406 S.W.2d 897, 899 
(Tex. 1966). 


Parties’ interpretation given great weight. The most significant rule of contrac- 
tual interpretation is that great, if not controlling, weight should be given to the par- 
ties’ interpretation. See, e.g., Harris v. Rowe, 593 S.W.2d 303, 306 (Tex. 1979). The 
court and the jury should assume that parties to a contract are in the best position to 
know what they intended by the language used. Harris, 593 S.W.2d at 306. One factor 
to be considered in determining the construction the parties placed on a contract is 
their conduct. Consolidated Engineering Co. v. Southern Steel Co., 699 S.W.2d 188, 
192-93 (Tex. 1985). 


Patent and latent ambiguities. An ambiguity in a contract may be either “pat- 
ent” or “latent.” URI, Inc., 543 S.W.3d at 765; National Union Fire Insurance Co. of 
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Pittsburgh v. CBI Industries, Inc., 907 S.W.2d 517, 520 (Tex. 1995). A patent ambigu- 
ity is evident on the face of the contract, while a latent ambiguity arises when a con- 
tract, unambiguous on its face, is applied to subject matter with which it deals, and an 
ambiguity appears by reason of some collateral matter. URI, Inc., 543 S.W.3d at 765; 
National Union Fire Insurance Co. of Pittsburgh, 907 S.W.2d at 520. 
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PJC 101.38 Question and Instruction on Reformation as an 
Affirmative Cause of Action 


QUESTION 1 


Prior to the time the [instrument] was reduced to writing, did Paul Payne and 
Don Davis agree that [insert all disputed terms]? 
Answer “Yes” or “No.” 


Answer: 





If you answered “Yes” to Question 1, then answer Question 2. Otherwise, do 
not answer Question 2. 


QUESTION 2 


Did the failure of the [instrument] to set out the [disputed terms] result from 
a mutual mistake? 


“Mutual mistake” occurs when the parties have previously reached an agree- 
ment, but because of a mistake common to both parties the [instrument] as 
written does not reflect the prior agreement. 


Unilateral mistake by one party, and knowledge of that mistake by the other 
party, is equivalent to mutual mistake. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 101.38 is appropriate for use when a party claims that a mutual 
mistake in reducing the agreement to writing failed to accurately reflect the prior 
agreement and that the instrument should be “reformed” by the court to correctly state 
the prior agreement. 


Source of question. PJC 101.38 is derived from Davis v. Grammer, 750 S.W.2d 
766, 768 (Tex. 1988), and Sun Oil Co. v. Bennett, 84 S.W.2d 447, 451 (Tex. 1935). 
The broad form of this question is adapted from the Texas Supreme Court’s analysis in 
Cherokee Water Co. v. Forderhause, 741 S.W.2d 377, 380 (Tex. 1987). Although the 
court disapproved of the jury questions actually submitted in that case, it held that the 
charge would have been correct had the jury been instructed to find (1) the terms of an 
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agreement that was made prior to reducing the relevant instruments to writing and (2) 
that a mutual mistake was made in presenting those terms within the documents. 


Broad-form submission. PJC 101.38 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Requirements for reformation. “[R]eformation requires two elements: (1) an 
original agreement and (2) a mutual mistake, made after the original agreement, in 
reducing the original agreement to writing.” Cherokee Water Co., 741 S.W.2d at 379 
(emphasis added). An exception to the requirement that the mistake be mutual is the 
unilateral mistake by one party “accompanied by fraud or other inequitable conduct of 
the remaining party.” Cambridge Companies, Inc. v. Williams, 602 S.W.2d 306, 308 
(Tex. App.—Texarkana 1980), aff'd on other grounds, 615 S.W.2d 172 (Tex. 1981). 
See Liu v. Yang, 69 S.W.3d 225, 228 (Tex. App.—Corpus Christi—Edinburg 2001, no 
pet.). “Unilateral mistake by one party, and knowledge of that mistake by the other 
party, is equivalent to mutual mistake.” Davis, 750 S.W.2d at 768 (citing Cambridge 
Companies, Inc., 602 S.W.2d at 308). 


See PJC 101.29 for an instruction on the defense of mutual mistake due to a scriv- 
ener’s error. 


Disputed terms. The disputed terms inserted in the question should reflect the 
contention of the party bearing the burden of proof. 


Burden of Proof. Reformation requires clear, exact, and satisfactory evidence of 
mutual mistake. Sun Oil Co., 84 S.W.2d at 452; Estes v. Republic National Bank of 
Dallas, 462 S.W.2d 273, 275 (Tex. 1970). The general rule, however, is that the bur- 
den of proof in civil cases is by a preponderance of the evidence. See, e.g., Ellis 
County State Bank v. Keever, 888 S.W.2d 790 (Tex. 1994); State v. Turner, 556 S.W.2d 
563, 565 (Tex. 1977). But cf. Hardy v. Bennefield, 368 S.W.3d 643, 648 (Tex. App.— 
Tyler 2012, no pet.) (citing Estes and noting “burden at trial is proof by clear and con- 
vincing evidence” for reformation). 


[PJC 101.39 and 101.40 are reserved for expansion.] 
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PJC 101.41 Question on Promissory Estoppel 


QUESTION 


Did Paul Payne substantially rely to his detriment on Don Davis’s promise, 
if any, and was this reliance foreseeable by Don Davis? 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. The doctrine of promissory estoppel may be invoked as a cause of 
action. It is appropriate if a promisee has acted to his detriment in reasonable reliance 
on an otherwise unenforceable promise. The theory supplies a remedy enabling an 
injured party to be compensated for “foreseeable, definite and substantial reliance.” 
Wheeler v. White, 398 S.W.2d 93, 96—97 (Tex. 1965). See PJC 115.6 for a question on 
promissory estoppel—reliance damages. 


Source of question. PJC 101.41 is derived from Wheeler, 398 S.W.2d at 96-97; 
see also English v. Fischer, 660 S.W.2d 521, 524 (Tex. 1983) (requisites of promissory 
estoppel are “(1) a promise, (2) foreseeability of reliance thereon by the promisor, and 
(3) substantial reliance by the promisee to his detriment”); Restatement (Second) of 
Contracts § 90 (1981). 


Broad-form submission. PJC 101.41 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Exception to statute of frauds. This doctrine also can be used as a plea in avoid- 
ance of a statute-of-frauds defense when the promise at issue is a promise to sign a 
written agreement which itself complies with the statute of frauds. “Moore” Burger, 
Inc. v. Phillips Petroleum Co., 492 S.W.2d 934, 937-40 (Tex. 1972). 


Waiver and estoppel in insurance cases. The rules of waiver and estoppel apply 
differently in insurance cases. The principle has been stated as follows: 


Waiver and estoppel may operate to avoid forfeiture of a policy, but they 
have consistently been denied operative force to change, re-write and 
enlarge the risks covered by a policy. In other words, waiver and estoppel 
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cannot create a new and different contract with respect to risks covered by 

the policy. 
Ulico Casualty Co. v. Allied Pilots Ass’n, 262 S.W.3d 773, 780 (Tex. 2008) (quoting 
Great American Reserve Insurance Co. v. Mitchell, 335 S.W.2d 707, 708 (Tex. App.— 
San Antonio 1960, writ ref d)). If the court determines that the insurance case presents 
an instance in which waiver or estoppel may apply, those issues may be submitted. See 
Riggs v. Sentry Insurance, 821 S.W.2d 701, 705 (Tex. App.—Houston [14th Dist.] 
1991, writ denied) (discussing estoppel instructions); Preferred Risk Mutual Insurance 
Co. v. Rabun, 561 S.W.2d 239, 243-44 (Tex. App.—Austin 1978, writ dism’d) (find- 
ing elements of waiver by insurer’s agent). 
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PJC 101.42 Question and Instruction on Quantum Meruit 


QUESTION 


Did Paul Payne perform compensable work for Don Davis for which he was 
not compensated? 


Paul Payne performed compensable work if he rendered valuable services or 
furnished valuable materials to Don Davis; Don Davis accepted, used, and ben- 
efited from the services or materials; and, under the circumstances, Don Davis 
was reasonably notified that Paul Payne expected to be compensated for the 
services or materials. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. If one party receives a benefit by accepting the services of another, 
the accepting party is obligated by principles of equity to pay the reasonable value of 
those services. Hill v. Shamoun & Norman, LLP, 544 S.W.3d 724, 732 (Tex. 2018); In 
re Kellogg Brown & Root, Inc., 166 S.W.3d 732, 740 (Tex. 2005); Colbert v. Dallas 
Joint Stock Land Bank, 150 S.W.2d 771, 773 (Tex. 1941). The elements of a quantum 
meruit claim are set out in Vortt Exploration Co. v. Chevron U.S.A., 787 S.W.2d 942 
(Tex. 1990) (citing Bashara v. Baptist Memorial Hospital System, 685 S.W.2d 307, 
310 (Tex. 1985)). 


If a valid express contract covering the services rendered or materials furnished 
exists, recovery on quantum meruit generally is not allowed under Texas law. Hill, 544 
S.W.3d at 733, 737; In re Kellogg Brown & Root, Inc., 166 S.W.3d at 740; Truly v. 
Austin, 744 S.W.2d 934, 936 (Tex. 1988); see also Woodard v. Southwest States, Inc., 
384 S.W.2d 674, 675 (Tex. 1964). When the existence of or the terms of a contract are 
in doubt, the party disputing recovery in quantum meruit has the burden of proving 
that an express contract exists covering the subject matter of the dispute. Freeman v. 
Carroll, 499 S.W.2d 668 (Tex. App.—tTyler 1973, writ refd n.r.e.), cited with 
approval in Fortune Production Co. v. Conoco, Inc., 52 S.W.3d 671, 685 (Tex. 2000); 
see Truly, 744 S.W.2d at 936 (discussing the general rule that one may recover in 
quantum meruit only when there is no express contract). 


The existence of an express contract does not, however, preclude recovery in quan- 
tum meruit for the reasonable value of work performed and accepted but not covered 
by the contract. Hill, 544 S.W.3d at 737; Black Lake Pipe Line Co. v. Union Construc- 
tion Co., 538 S.W.2d 80, 86 (Tex. 1976), overruled on other grounds by Sterner v. 
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Marathon Oil Co., 767 S.W.2d 686 (Tex. 1989). When “the evidence shows that no 
contract covers the service at issue, then the question of whether a party may recover 
in quantum meruit is for the trier of fact.” Gulf Liquids New River Project, LLC v. 
Gulsby Engineering, Inc., 356 S.W.3d 54, 70 (Tex. App.—Houston [1st Dist.] 2011, 
no pet.). The right to recover in quantum meruit is based on a promise “implied by law 
to pay for beneficial services rendered and knowingly accepted.” Hill, 544 S.W.3d at 
732; In re Kellogg Brown & Root, Inc., 166 S.W.3d at 740; Davidson v. Clearman, 391 
S.W.2d 48, 50 (Tex. 1965). 


Recovery in quantum meruit is allowed for partial performance of an express con- 
tract if (1) the defendant’s breach prevents the plaintiff s completion or (2) the contract 
is unilateral and requires no performance by the plaintiff. Truly, 744 S.W.2d at 936-37. 


Texas cases involving building or construction contracts have permitted a breach- 
ing plaintiff to recover in quantum meruit. Murray v. Crest Construction, Inc., 900 
S.W.2d 342, 345 (Tex. 1995) (construction contracts are an exception to the general 
rule that a party may not recover under quantum meruit when there is an express con- 
tract covering the services or materials furnished); Truly, 744 S.W.2d at 937. See also 
Dobbins v. Redden, 785 S.W.2d 377, 378 (Tex. 1990); Beeman v. Worrell, 612 S.W.2d 
953, 956 (Tex. App.—Dallas 1981, no writ). For further discussion of construction 
contracts, see PJC 101.46-101.49. 


Quantum meruit may also permit a recovery in equity when a contract is unenforce- 
able because it is barred by the statute of frauds. See Quigley v. Bennett, 227 S.W.3d 
51, 55 (Tex. 2007) (holding that alleged oral agreement to receive royalty interest was 
barred by the statute of frauds but remanding for consideration of quantum meruit 
claim). 


See PJC 115.7 for a question on quantum meruit recovery. 


Broad-form submission. PJC 101.42 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Modification of instruction. The above instruction may be modified to delete 
references to either materials or services if one is not at issue in the case. 
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PJC 101.43 Money Had and Received (Comment) 


Texas has long recognized a claim for money had and received if a defendant holds 
money that “in equity and good conscience” belongs to the plaintiff. See Plains Explo- 
ration & Production Co. v. Torch Energy Advisors Inc., 473 S.W.3d 296, 302 n.4 (Tex. 
2015); Merryfield v. Willson, 14 Tex. 224, 225 (1855). But the boundaries of the claim 
are not always clear, as it is “less restricted and fettered by technical rules and formal- 
ities than any other form of action.” Staats v. Miller, 243 S.W.2d 686, 687-88 (Tex. 
1951) (quoting United States v. Jefferson Electric Manufacturing Co., 291 U.S. 386, 
402-03 (1934)). 


For example, the textbook money-had-and-received claim involves a mistaken 
overpayment to a defendant, see Pickett v. Republic National Bank of Dallas, 619 
S.W.2d 399, 400 (Tex. 1981), or payment to the wrong party, see Amoco Production 
Co. v. Smith, 946 S.W.2d 162, 165 (Tex. App.—El Paso 1997, no writ). But recovery 
for money had and received may not be available in either case, depending on the cir- 
cumstances. Samson Exploration, LLC v. T.S. Reed Properties, Inc., 521 S.W.3d 766, 
780 (Tex. 2017) (denying recovery of overpayment deemed voluntary); Holden Busi- 
ness Forms Co. v. Columbia Medical Center of Arlington Subsidiary, L.P., 83 S.W.3d 
274, 278 (Tex. App.—Fort Worth 2002, no pet.) (denying recovery of insurer’s mis- 
taken payment to hospital); see also Best Buy Co. v. Barrera, 248 S.W.3d 160, 162 
(Tex. 2007) (presuming without deciding that claim applied to restocking fee charged 
for returned items). Circumstances that may permit or limit the claim are discussed 
below. 


Prerequisite findings. Money had and received “is not premised on wrongdo- 
ing.” Plains Exploration & Production Co., 473 S.W.3d at 302 n.4. Thus, a bank that 
puts too much money in a customer’s account can recover it even if the customer did 
nothing wrong. See Pickett, 619 S.W.2d at 400. But “equity follows the law,” so equi- 
table doctrines like money had and received generally must conform to legal rules. 
Fortis Benefits v. Cantu, 234 S.W.3d 642, 648 (Tex. 2007). For example, when a valid 
contract addresses a matter, recovery under equity cannot rewrite the parties’ contract. 
Fortune Production Co. v. Conoco, Inc., 52 S.W.3d 671, 685 (Tex. 2000). Thus, if a 
plaintiff's claim to money held by another depends on a contract, statute, will, or other 
legal claim, failure to establish the prerequisite claim may defeat the money-had-and- 
received claim too. Southwestern Electric Power Co. v. Burlington Northern Railroad 
Co., 966 S.W.2d 467, 471 (Tex. 1998). This is true whether the contract is written or 
oral. Tex Star Motors, Inc. v. Regal Finance Co., 401 S.W.3d 190, 202 (Tex. App.— 
Houston [14th Dist.] 2012, no pet.). 


While a claim for money had and received cannot seek more than a contract speci- 
fies, it can seek a refund of amounts overpaid according to the contract’s own terms. 
Southwestern Electric Power Co., 966 S.W.2d at 469. Recovery for money had and 
received may also be available if a contract “is unenforceable, impossible, not fully 
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performed, thwarted by mutual mistake, or void for other legal reasons.” City of Har- 
ker Heights v. Sun Meadows Land, Ltd., 830 S.W.2d 313, 319 (Tex. App.—Austin 
1992, no writ); see also McCullough v. Scarbrough, Medlin & Associates, Inc., 435 
S.W.3d 871, 891 (Tex. App.—Dallas 2014, pet. denied). The Texas Supreme Court 
has noted only that equity “might” allow recovery of money when a contract is void- 
able. Gotham Insurance Co. v. Warren E&P, Inc., 455 S.W.3d 558, 563 n.11 (Tex. 
2014); cf. Neese v. Lyon, 479 S.W.3d 368, 391 (Tex. App.—Dallas 2015, no pet.) (“If 
the instrument is voidable rather than void, the party must sue for rescission and can- 
not sue for money had and received.”’). One court has allowed recovery for money had 
and received despite no damages under the related contract. See Norhill Energy LLC v. 
McDaniel, 517 S.W.3d 910, 917 (Tex. App.—Fort Worth 2017, pet. filed). 


Money received. Money had and received requires that the defendant actually 
received the money. Receipt of goods is not enough. Hurst v. Mellinger, 11 S.W. 184, 
185 (Tex. 1889). Nor is a claim that the defendant will receive money in the future. 
Mary E. Bivins Foundation v. Highland Capital Management L.P., 451 S.W.3d 104, 
112 (Tex. App.—Dallas 2014, no pet.). The claim does not include other damages 
measures like benefit of the bargain or cost of replacement. Everett v. TK-Taito, L.L.C., 
178 S.W.3d 844, 860 (Tex. App.—Fort Worth 2005, no pet.). It is no defense that the 
defendant no longer has the same money on hand. Pickett, 619 S.W.2d at 399. But it is 
a defense that the defendant materially changed its position in reliance on a mistaken 
payment. Bryan v. Citizens National Bank in Abilene, 628 S.W.2d 761, 763 (Tex. 
1982). 


Equity and good conscience. “A claim for money had and received is equitable 
in nature.” Plains Exploration & Production Co., 473 S.W.3d at 302 n.4. Texas courts 
have traditionally submitted such claims to a jury. See Staats, 243 S.W.2d at 688 
(“[T]he trial court erred in refusing to submit to the jury the petitioners’ case on the 
theory of money had and received.’’). “As a general rule, the trial court, not the jury, 
determines the ‘expediency, necessity, or propriety of equitable relief.” Hill v. 
Shamoun & Norman, LLP, 544 S.W.3d 724, 741 (Tex. 2018) (quoting State v. Texas 
Pet Foods, Inc., 591 S.W.2d 800, 803 (Tex. 1979)). But “when contested fact issues 
must be resolved before equitable relief can be determined, a party is entitled to have 
that resolution made by a jury.” Hill, 544 S.W.3d at 741 (quoting Burrow v. Arce, 997 
S.W.2d 229, 245 (Tex. 1999)). “Once any such necessary factual disputes have been 
resolved, the weighing of all equitable considerations . . . and the ultimate decision of 
how much, if any, equitable relief should be awarded, must be determined by the trial 
court.” Hill, 544 S.W.3d at 741 (citation omitted). 


But “equity and good conscience” is a term of art unfamiliar to most jurors. Many 
factors might bear on what “equity and good conscience” require, so it is not possible 
to comprehensively list all the instructions jurors should receive in such cases. See, 
e.g., Stonebridge Life Insurance Co. v. Pitts, 236 S.W.3d 201, 206 (Tex. 2007) (listing 
factors like knowledge of and consent to credit card charges and desire for product 
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regardless of the charges); Edwards v. Mid-Continent Office Distributors, L.P., 252 
S.W.3d 833, 841 (Tex. App.—Dallas 2008, pet. denied) (listing factors like the par- 
ties’ business practices, communications, reliance, and the status quo ante). Some rel- 
evant factors may be legal questions beyond the competence of jurors. See 
Restatement (Third) of Restitution and Unjust Enrichment § 32 cmt. c (2011) (noting 
that availability of restitution when a contract is illegal or unenforceable “involves a 
complex assessment of interrelated factors” including “the nature of the illegality; the 
strength of the prohibition; the extent of the claimant’s culpability; whether illegal 
conduct was central or merely tangential to the performance in question; the deterrent 
effect, if any, of a decision one way or the other; the cost and difficulty of the adjudi- 
cations necessitated by alternative legal rules; and the extent to which a remedy in res- 
titution would tend to carry out (or, conversely, to frustrate) a transaction that the law 
has in some way sought to suppress”). 


Adequate legal remedy. Equitable claims are sometimes supplanted if an ade- 
quate legal remedy exists. Best Buy Co., 248 S.W.3d at 161 n.1. For example, a claim 
for money had and received may not be available if a statutory remedy supplants it. 
See Bryan, 628 S.W.2d at 763 (supplanted by Tex. Bus. & Com. Code § 4.403); Vista 
Medical Center Hospital v. Texas Mutual Insurance Co., 416 S.W.3d 11, 40 (Tex. 
App.—Austin 2013, no pet.) (supplanted by workers’ compensation administrative 
procedures). The Texas Supreme Court has noted but not decided the issue of whether 
a claim for money had and received requires proof that no adequate legal remedy 
exists in other contexts. See Best Buy Co., 248 S.W.3d at 161 n.1; Stonebridge Life 
Insurance Co., 236 S.W.3d at 203 n.1. 


But equity may require a plaintiff to pursue legal remedies against a wrongdoer 
rather than an equitable claim for money had and received against an innocent 
bystander. Thus, an insured’s claim that policy proceeds were wrongly paid to a third 
party must pursue a contract claim against the insurer, not a money-had-and-received 
claim against the third party who received the proceeds. Evans v. Opperman, 13 S.W. 
312, 313 (Tex. 1890). Similarly, if A fraudulently causes B to pay a debt A owes to C, 
B must sue A for fraud rather than suing C for receiving money it was rightfully due. 
Edwards, 252 S.W.3d at 841. 


Defenses. The defendant may “raise any defenses that would deny the claimant’s 
right or show that the claimant should not recover.” Best Buy Co., 248 S.W.3d at 162. 
Since “equity and good conscience” may depend on the validity of those defenses, the 
supreme court has indicated they may relate to the plaintiffs case-in-chief and do not 
present independent affirmative defenses as traditionally defined. Best Buy Co., 248 
S.W.3d at 163. 


Voluntary payment. Voluntary payment may be an additional defense to claims 
for money had and received. A party cannot recover for voluntary payments made on a 
claim of right, with full knowledge of all the facts and in the absence of fraud, decep- 
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tion, duress, or compulsion, even if the party was mistaken about the law. Samson 
Exploration, LLC, 521 S.W.3d at 779. 


“Voluntary payment” is a term of art that may turn on the facts in each case, so it is 
not possible to comprehensively list all the instructions jurors should receive. See 
BMG Direct Marketing, Inc. v. Peake, 178 S.W.3d 763, 771 (Tex. 2005) (“[A]lthough 
the voluntary-payment rule may have been widely used by parties and some Texas 
courts at one time, its scope has diminished as the rule’s equitable policy concerns 
have been addressed through statutory or other legal remedies.”). 
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PJC 101.44 Unjust Enrichment (Comment) 


The doctrine of unjust enrichment is appropriate “when one person has obtained a 
benefit from another by fraud, duress, or the taking of an undue advantage.” South- 
western Bell Telephone Co. v. Marketing on Hold Inc., 308 S.W.3d 909, 921 
(Tex. 2010) (quoting Heldenfels Bros. v. City of Corpus Christi, 832 S.W.2d 39, 41 
(Tex. 1992)). Because unjust enrichment is quasi-contractual, it may not be submitted 
to the jury “when a valid, express contract covers the subject matter of the parties’ dis- 
pute.” Fortune Production Co. v. Conoco, Inc., 52 S.W.3d 671, 684 (Tex. 2000) (citing 
TransAmerican Natural Gas Corp. v. Finkelstein, 933 S.W.2d 591, 600 (Tex. App.— 
San Antonio 1996, writ denied) (no recovery for unjust enrichment if the same subject 
is covered by an express contract)). But overpayments under a contract can be recov- 
ered under unjust enrichment. Southwestern Electric Power Co. v. Burlington North- 
ern Railroad Co., 966 S.W.2d 467, 469-70 (Tex. 1998). 


The Committee has not identified any authority specifically defining “undue advan- 
tage” in this context. But the Dallas, San Antonio, and Corpus Christi-Edinburg courts 
of appeals have explained that unjust enrichment occurs when someone “has wrong- 
fully secured a benefit or has passively received one which it would be unconscionable 
to retain.” Texas Integrated Conveyor Systems, Inc. v. Innovative Conveyor Concepts, 
Inc., 300 S.W.3d 348, 367 (Tex. App.—Dallas 2009, pet. denied) (citing Villarreal v. 
Grant Geophysical, Inc., 136 S.W.3d 265, 270 (Tex. App.—San Antonio 2004, pet. 
denied) (quoting City of Corpus Christi v. S.S. Smith & Sons Masonry, Inc., 736 
S.W.2d 247, 250 (Tex. App.—Corpus Christi-Edinburg 1987, writ denied))). 


The Texas Supreme Court has referred to unjust enrichment as an independent “cause 
of action” (HECI Exploration Co. v. Neel, 982 S.W.2d 881, 891 (Tex. 1998)), “claim” 
(Elledge v. Friberg-Cooper Water Supply Corp., 240 S.W.3d 869, 870 (Tex. 2007) 
(per curiam)), and “theory” of recovery (Marketing on Hold, Inc., 308 S.W.3d at 921). 
Some courts of appeals have questioned whether unjust enrichment is an independent 
cause of action as opposed to a remedy for fraud or other improper conduct. See, e.g., 
Casstevens v. Smith, 269 S.W.3d 222, 229 (Tex. App.—Texarkana 2008, pet. denied) (is 
not an independent cause of action); R.M. Dudley Construction Co. v. Dawson, 
258 S.W.3d 694, 703 (Tex. App—Waco 2008, pet. denied) (same); Argyle Independent 
School District v. Wolf, 234 S.W.3d 229, 246 (Tex. App.—Fort Worth 2007, no pet.) 
(same); Mowbray v. Avery, 76 S.W.3d 663, 679 (Tex. App.—Corpus Christi-Edinburg 
2002, pet. denied) (same); Walker v. Cotter Properties, 181 S.W.3d 895, 900 (Tex. 
App.—Dallas 2006, no pet.) (same); but see, e.g., Pepi Corp. v. Galliford, 254 S.W.3d 
457, 460 (Tex. App.—Houston [1st Dist.] 2007, pet. denied) (is an independent cause of 
action); Elledge, 240 S.W.3d at 870 (determining that “unjust enrichment claims are 
governed by the two-year statute of limitations”); Clark v. Dillard’s, Inc., 460 S.W.3d 
714, 720-21 (Tex. App.—Dallas 2015, no pet.) (same). 


[PJC 101.45 is reserved for expansion.] 
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PJC 101.46 Construction Contracts Distinguished from Ordinary 
Contracts (Comment) 


Doctrine of substantial performance. In ordinary contract cases, a party who is 
himself in default cannot maintain a suit for its breach. Gulf Pipe Line Co. v. Nearen, 
138 S.W.2d 1065, 1068 (Tex. 1940). This strict rule has been relaxed in the law of con- 
struction contracts by the doctrine of substantial performance, which allows recovery 
to a building contractor who has breached but substantially performed his contract. 
Dobbins v. Redden, 785 S.W.2d 377 (Tex. 1990); Vance v. My Apartment Steak House 
of San Antonio, Inc., 677 S.W.2d 480, 481 (Tex. 1984); Atkinson v. Jackson Bros., 270 
S.W. 848, 850 (Tex. Comm’n App. 1925, holding approved). 


Quantum meruit as alternate ground. A building contractor who has not sub- 
stantially performed may have quantum meruit as an alternate ground of recovery. 
Dobbins, 785 S.W.2d at 378; Truly v. Austin, 744 S.W.2d 934, 937 (Tex. 1988); see 
also Beeman v. Worrell, 612 S.W.2d 953, 956 (Tex. App.—Dallas 1981, no writ). For 
questions on quantum meruit, see PJC 101.42 and 115.7. 


Construction contract and quantum meruit questions may be submitted in the same 
charge under certain circumstances. See Truly, 744 S.W.2d at 937; see also Chapa v. 
Reilly, 733 S.W.2d 236, 237 (Tex. App.—Corpus Christi-Edinburg 1986, writ ref’d 
n.r.e.). 


Recovery. A contractor who has substantially performed may recover the con- 
tract price less the cost of completion and remedying any defects. Vance, 677 S.W.2d 
at 481. 


The doctrine of substantial performance also comes into play when the owner sues 
the contractor. If the contractor has substantially performed, the owner can recover the 
cost of completion less the unpaid balance on the contract price, known as the reme- 
dial measure of damages. If the contractor has not substantially performed, the mea- 
sure of the owner’s damages is the difference between the value of the building as 
constructed and its value had it been constructed in accordance with the contract. 
Turner, Collie & Braden, Inc. v. Brookhollow, Inc., 642 S.W.2d 160, 164 (Tex. 1982). 


Jury submissions in these suits are complicated if both the owner and the contractor 
seek affirmative recovery. See, e.g., Fidelity & Deposit Co. of Maryland v. Stool, 607 
S.W.2d 17 (Tex. App.—Tyler 1980, no writ); Greene v. Bearden Enterprises, Inc., 598 
S.W.2d 649 (Tex. App.—Fort Worth 1980, writ ref’d n.r.e.). 
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PJC 101.47 Construction Contracts—Question and Instruction— 
Misapplication of Trust Funds under the Texas 
Construction Trust Funds Act 


QUESTION 


Did Don Davis intentionally, knowingly, or with intent to defraud misapply 
trust funds of which Paul Payne was a beneficiary? 


Misapplication of trust funds occurs if Don Davis— 


1. directly or indirectly retained, used, disbursed, or otherwise 
diverted trust funds, and did so 


2. without first fully paying all current or past-due obligations 
incurred by Don Davis to the beneficiaries of the trust funds. 


“Current or past-due obligations” are those obligations incurred or owed by 
Don Davis for labor or materials furnished in the direct prosecution of the work 
under the construction contract prior to the receipt of the trust funds and which 
are due and payable by Don Davis no later than thirty days following receipt of 
the trust funds. 


“Trust funds” are— 


1. construction payments made to a [contractor or subcontractor or to 
an officer, director, or agent of a contractor or subcontractor], under a con- 
struction contract for the improvement of specific real property; or 


2. loan receipts borrowed by a [contractor, subcontractor, or owner or 
by an officer, director, or agent of a contractor, subcontractor, or owner] for 
the purpose of improving specific real property, and the loan is secured in 
whole or in part by a lien on the property. 


A “beneficiary” is a[n] [artisan/laborer/mechanic/contractor/subcontractor/ 
materialman| who labors or who furnishes labor or materials for the construc- 
tion or repair of an improvement on specific real property. 


Answer “Yes” or “No.” 


Answer: 
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COMMENT 


When to use. The above question submits the liability of a defendant for the mis- 
application of construction payments or loan receipts as trust funds. PJC 101.47 is a 
basic question appropriate in cases brought under the Texas Construction Trust Funds 
Act. Tex. Prop. Code § 162.031. Texas recognizes that the Act creates civil as well as 
criminal liability. Dealers Electrical Supply Co. v. Scoggins Construction Co., 292 
S.W.3d 650, 657 (Tex. 2009) (“A party who misapplies trust funds under the [Texas 
Construction] Trust Fund[s] Act is subject to civil liability to trust-fund beneficiaries 
whom the Act was designed to protect.”). This question applies to public or private 
construction contracts for the improvement of specific real property in Texas, regard- 
less of whether a construction contract is covered by a statutory or common-law pay- 
ment bond. Tex. Prop. Code § 162.004(c). This question does not apply to (1) a bank, 
savings and loan, or other lender; (2) a title company or other closing agent; or (3) a 
corporate surety who issues a payment bond covering the contract for the construction 
or repair of the improvement. Tex. Prop. Code § 162.004(a). 


Use of statutory language. The supreme court has held that “[w]hen liability is 
asserted based upon a provision of a statute or regulation, a jury charge should track 
the language of the provision as closely as possible.” Spencer v. Eagle Star Insurance 
Co. of America, 876 S.W.2d 154, 157 (Tex. 1994). 


Source of question. The question is adapted from Tex. Prop. Code §§ 162.001, 
162.005, 162.031 and Dealers Electrical Supply Co., 292 S.W.3d at 657. The defini- 
tions are derived from Tex. Prop. Code §§ 162.001, 162.003. 


Broad-form submission. PJC 101.47 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Trust funds. If there is no fact issue regarding the existence of trust funds, the 
definition of “trust funds” should be omitted and the court should instruct the jury that 
the funds in question are trust funds. 


Certain fees payable to contractor not considered trust funds. The statute pro- 
vides an exception to the definition of trust funds. Fees payable to a contractor are not 
considered trust funds if— 


(1) the contractor and property owner have entered into a written 
construction contract for the improvement of specific real property . . . 
before the commencement of construction of the improvement and the 
contract provides for the payment by the owner of the costs of construc- 
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tion and a reasonable fee specified in the contract payable to the contrac- 
tor; and 


(2) the fee is earned as provided by the contract and paid to the con- 
tractor or disbursed from a construction account described by Section 
162.006, if applicable. 


Tex. Prop. Code § 162.001(c). 


If there is a fact issue regarding this exception, additional instructions should be 
given. 


Beneficiary. If the existence of a person as a beneficiary is not disputed, the defi- 
nition of “beneficiary” should be omitted and the court should instruct the jury that the 
person is a beneficiary. 


Intent to defraud. If there is a fact issue regarding intent to defraud, the follow- 
ing instruction should be submitted: 


A person acted with “intent to defraud” if he— 
[Insert one or more of the following instructions. ] 


1. retained, used, disbursed, or diverted trust funds with the 
intent to deprive the beneficiaries of the trust funds; [or] 


2. retained, used, disbursed, or diverted trust funds and 
failed to establish or maintain a construction account or failed to 
establish or maintain an account record for the construction 
account; [or] 


3. used, disbursed, or diverted trust funds that were paid to 
him in reliance on an affidavit furnished by him if the affidavit 
contains false information relating to his payment of current or 
past-due obligations. 


The foregoing instructions are prescribed in Tex. Prop. Code § 162.005. Only the 
appropriate instruction(s) raised by the circumstances should be submitted. 


Intentionally or knowingly. The Property Code does not define “intentionally” 
or “knowingly,” so the Committee has not provided a definition of these terms. 


Use of “or.” Ifmore than one of the alternative instructions listed above regarding 
intent to defraud is used, each must be separated by the word or, because a finding of 
any one of the acts or practices defined in the instructions would support recovery 
under the Texas Construction Trust Funds Act. Because each of these acts or practices 
is actionable under the Act, the intent-to-defraud instruction should be adapted to 
include the kind of conduct involved in a given case. 
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Issue of trustee is disputed. If the existence of a trustee is disputed, the following 
question should be submitted before PJC 101.47. The definition of “trustee” is taken 
from Tex. Prop. Code § 162.002. 


Was Don Davis a trustee? 


A trustee is a contractor, subcontractor, or owner or an officer, 
director, or agent of a contractor, subcontractor, or owner, who 
receives trust funds or who has control or direction of trust funds. 


[Include definition of “trust funds” from PJC 101.47.] 


Residential construction contract. If the contract is a residential construction 
contract, include the following instruction: 
A property owner is a beneficiary of trust funds in connection with 
a residential construction contract, including funds deposited into a 
construction account. 
Tex. Prop. Code § 162.003(b). 


“Construction account” means an account in a financial institution 
into which only trust funds and funds deposited by the contractor that 
are necessary to pay charges imposed on the account by the financial 
institution may be maintained. 


Tex. Prop. Code § 162.005(6). 


“Financial institution” means a bank, savings association, savings 
bank, credit union, or savings and loan association authorized to do 
business in the state. 


Tex. Prop. Code § 162.005(5). 
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PJC 101.48 Construction Contracts—Affirmative Defenses—Basic 
Question 


If you answered “Yes” to Question [701.47], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 
Is Don Davis’s misapplication of trust funds excused? 
[Insert instructions; see PJC 101.49.] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 101.48 poses the controlling question for cases in which a 
defendant asserts one or more affirmative defenses provided by the Texas Construc- 
tion Trust Funds Act. 


Broad-form submission. PJC 101.48 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Instructions on grounds of defense required. In the absence of one or more 
independent grounds of defense, the jury is not permitted to excuse the trustee from 
misapplying trust funds. Standing alone, PJC 101.48 does not encompass any grounds 
of defense, so it is mandatory that grounds raised by the pleadings and evidence be 
submitted by including one or more instructions from PJC 101.49. See, e.g., Traeger v. 
Lorenz, 749 S.W.2d 249 (Tex. App.—San Antonio 1988, no writ) (separate grounds of 
waiver and abandonment should have been submitted in deed restriction case). 


Partial excuse. If there is a factual dispute regarding whether only a portion of 
the misapplication of trust funds is excused, the question may be modified as follows: 


Is any misapplication of trust funds by Don Davis excused? 


An instruction should also be added to the damages question to allow the jury to 
exclude misapplied trust funds to which an excuse applies. See PJC 115.48. 
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PJC 101.49 Construction Contracts—Affirmative Defenses— 
Instructions 


Misapplication of trust funds by Don Davis is excused if— 


1. the trust funds were used by Don Davis to pay Don Davis’s actual 
expenses directly related to the construction or repair of the improvement; 


[or] 


2. the trust funds have been retained by Don Davis, after notice to the 
beneficiary who has made a request for payment, as a result of Don Davis’s 
reasonable belief that the beneficiary is not entitled to such funds; [or] 


3. Don Davis paid the beneficiaries all trust funds that they are enti- 
tled to receive no later than thirty days following written notice to Don Davis 
of the filing of a criminal complaint or other notice of a pending criminal 
investigation. 


COMMENT 


When to use. PJC 101.49 is to be used in conjunction with PJC 101.48 if the 
defendant raises a statutory defense prescribed in Texas Property Code section 
162.03 1(b)-(c). 


Source of instruction. The affirmative-defense instruction is derived from Tex. 
Prop. Code § 162.031(b)-(c) as well as Dealers Electrical Supply Co. v. Scoggins 
Construction Co., 292 S.W.3d 650, 657 (Tex. 2009) (“A party who misapplies trust 
funds under the [Texas Construction] Trust Fund[s] Act is subject to civil liability to 
trust-fund beneficiaries whom the Act was designed to protect.”). 


Use of “or.” Each of elements 1, 2, and 3 should be used only when raised by the 
evidence. If more than one of the alternative instructions listed above is used, each 
must be separated by the word or, because a finding of any one of the acts or practices 
defined in the instructions would constitute an affirmative defense under the Texas 
Construction Trust Funds Act. Because each of these acts or practices constitutes an 
affirmative defense under the Act, the instructions should be adapted to include the 
kind of conduct involved in a given case. 


Trust funds retained as authorized or required by law. Texas Property Code 
section 162.031(b) provides an affirmative defense if the trust funds have been 
retained as authorized or required by chapter 53 of the Code. This affirmative defense 
is a question of law for the court. 


103 


PJC 101.50 CONTRACTS 


PJC 101.50 Question on Prompt Payment to Contractors and 
Subcontractors 


QUESTION 


Did Don Davis fail to pay Paul Payne promptly for [properly performed 
work/suitably stored materials/specially fabricated materials]? 


A payment is not prompt if it is not made by— 
[Insert the following if Don Davis is the owner] 


the thirty-fifth day after the date Don Davis received a written payment 
request from Paul Payne. 


[Insert the following if Don Davis is the contractor] 
the seventh day after the date Don Davis received payment from the owner. 
[Insert the following if Don Davis is a subcontractor. ] 


the seventh day after the date Don Davis received payment from the contrac- 
tor. 
Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 101.50 submits the liability of a party to a construction con- 
tract for the failure to promptly pay a contractor or subcontractor. PJC 101.50 is a 
basic question appropriate in cases brought under chapter 28 of the Texas Property 
Code. This question does not apply to any agreement for mineral development and oil 
field services. Tex. Prop. Code § 28.010. 


Alternative instructions. The instruction includes three separate fact scenarios in 
which a payment may not be prompt. Only one of the instructions should be used 
based on the relationship between the parties in a given case. Paul Payne should be 
submitted as the contractor when Don Davis is the owner, as the subcontractor when 
Don Davis is the contractor, and as the secondary subcontractor when Don Davis is the 
subcontractor. 


Use of statutory language. The supreme court has held that “[w]hen liability is 
asserted based upon a provision of a statute or regulation, a jury charge should track 
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the language of the provision as closely as possible.” Spencer v. Eagle Star Insurance 
Co. of America, 876 S.W.2d 154, 157 (Tex. 1994). 


Source of question. The question is adapted from Tex. Prop. Code § 28.002. The 
definitions are derived from Tex. Prop. Code § 28.001. 


Broad-form submission. PJC 101.50 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Owner, contractor, and subcontractor. If there is a factual dispute regarding the 
status of a pertinent person or entity as an owner, a contractor, or a subcontractor, a 
predicate question should be submitted to determine that status. Appropriate defini- 
tions of owner, contractor, and subcontractor should accompany the question. See Tex. 
Prop. Code § 28.001. 


Exception regarding timing of payment to contractor. For a claim against an 
owner, substitute the phrase the fifth day after the date Don Davis received loan pro- 
ceeds for the thirty-fifth day after the date Don Davis received a written payment 
request from Paul Payne if— 


(1) the owner has obtained a loan intended to pay for all or part of a 
contract to improve real property; 


(2) the owner has timely and properly requested disbursement of pro- 
ceeds from that loan; and 


(3) the lender is legally obligated to disburse such proceeds to the 
owner, but has failed to do so within 35 days after the date the owner 
received the contractor’s payment request. 


See Tex. Prop. Code § 28.008. 


Interest on overdue payment. An unpaid amount begins to accrue interest on the 
day after the date on which the payment becomes due and bears interest at the rate of 
1.5 percent per month and 18 percent per year. See Tex. Prop. Code § 28.004. 


Interest on an unpaid amount stops accruing under section 28.004 on the earlier 
of— 


1. the date of delivery; 


2. the date of mailing, if payment is mailed and delivery occurs within three 
days; or 


3. the date the judgment is entered for violation of prompt payment. 
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See Tex. Prop. Code § 28.004. 


To the extent there are factual disputes about the date payment became due or the 
date the interest on the unpaid account stopped accruing, additional jury questions may 
be necessary. 
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PJC 101.51 Question on Good-Faith Dispute 


If you answered “Yes” to Question [701.50], then answer the follow- 
ing question. Otherwise, do not answer the following question. 





QUESTION 


Was Don Davis’s failure to pay promptly excused? 
Don Davis’s failure to pay promptly is excused if— 


1. Don Davis disputed in good faith his obligation to pay or the 
amount of payment, and 


2. Don Davis withheld no more than 100 percent of the difference 
between the amount Paul Payne claims is due and the amount that Don 
Davis claims is due. 


[A good-faith dispute includes a dispute regarding whether the work was 
performed in a proper manner. | 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 101.51 is appropriate when a party disputes that prompt pay- 
ment was owed on the basis that there was a good-faith dispute with regard to the obli- 
gation to pay or the amount of the payment. See Tex. Prop. Code § 28.003(b). 


Broad-form submission. PJC 101.51 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Contract for construction of or improvements to detached single-family resi- 
dence, duplex, triplex, or quadruplex. The following instruction should be substi- 
tuted if the contract is a contract for construction of or improvements to a detached 
single-family residence, duplex, triplex, or quadruplex: 


Don Davis’s failure to pay promptly is excused if— 


1. Don Davis disputed in good faith his obligation to pay or 
the amount of payment, and 
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2. Don Davis withheld no more than 110 percent of the dif- 
ference between the amount Paul Payne claims is due and the 
amount that Don Davis claims is due. 


[A good-faith dispute includes a dispute regarding whether the 
work was performed in a proper manner. | 


See Tex. Prop. Code § 28.003(a). 


[PJC 101.52-101.55 are reserved for expansion.] 


108 


CONTRACTS PJC 101.56 


PJC 101.56 Insurance Contracts Distinguished from Other Contracts 
(Comment) 


In most insurance breach-of-contract cases, there is no dispute about whether the 
parties had an agreement, because the insurance policy is the agreement. In these 
cases, the general PJC 101.1 question asking whether the parties had an agreement is 
unnecessary. 


Common disputed issues are whether an event is covered or excluded by specific 
policy language, whether another contractual defense or limitation applies, or the 
amount of the covered loss. The following alternative questions focus on those issues. 


PJC 101.57 asks whether the insurer breached the agreement by failing to pay a 
covered claim, which is defined by the applicable policy language. 


If the jury finds breach of the agreement, then PJC 101.58 asks the jury to deter- 
mine causation and damages. The question asks the amount of the covered loss, if any, 
and instructs the jury to exclude any amount that was not covered. Because PJC 
101.58 asks only about the amount of policy benefits, when consequential damages 
are sought, a separate question and instructions on damages as in PJC 115.3-115.5 are 
also required. 


Often there is no dispute that the insurer has not paid the insured, so that a finding 
of covered damages necessarily means that the insurer failed to comply with the agree- 
ment. When it is stipulated or undisputed that a finding of covered damages estab- 
lishes the insurer’s breach, the preliminary liability question in PJC 101.57 may be 
omitted, because the finding of covered damages in 101.58 is sufficient to establish 
liability. 

PJC 101.59 asks whether a loss or event is excluded by specific policy language. 
The question may be adapted to submit other limitations, avoidances, and policy 
defenses. 
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PJC 101.57 Insurance Contracts—Compliance—Specific Policy 
Language 


QUESTION 


Did Jnsurer, Inc. fail to comply with the agreement? 


Insurer, Inc. failed to comply with the agreement if it failed to pay for [all] 
the damages, if any, [that were caused (partly/solely) by/that resulted from/ 
because of] the [description of covered loss, event, or cause]. 


[Insert instructions and definitions, if appropriate.] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. The above question may be submitted to determine whether the 
insurer breached the agreement by failing to pay a covered loss. Conditioned on an 
affirmative answer, this question will be followed by PJC 101.58, which submits 
causation and policy benefits as damages. Additional questions are required for any 
alleged consequential damages and attorney’s fees, as set out in PJC 115.3-115.5 and 
PJC 115.60. 


Because nonpayment of an excluded loss is not a failure to comply with the agree- 
ment, this question should not be used when the application of an exclusion is the sole 
disputed issue. Instead, PJC 101.59 should be used in such a case. 


The word all should be included if the insurer has paid benefits but there is a dis- 
pute about whether the insurer paid all that was owed. 


If the existence of an agreement is disputed, PJC 101.1 should be submitted before 
this question. 


Source of question. The above question is based on PJC 101.2 and is adapted 
from jury questions based on specific policy language mentioned in the following 
cases: National Union Fire Insurance Co. of Pittsburgh v. Hudson Energy Co., 811 
S.W.2d 552, 554-55 & n.3 (Tex. 1991); Union Mutual Life Insurance Co. v. Meyer, 
502 S.W.2d 676, 677-79 (Tex. 1973); Employers Mutual Casualty Co. of Des Moines, 
Towa v. Nelson, 361 S.W.2d 704, 706-07 (Tex. 1962); and Telepak v. United Services 
Automobile Ass’n, 887 S.W.2d 506, 507 (Tex. App.—San Antonio 1994, writ denied). 


Broad-form submission. PJC 101.57 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
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“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Description of covered loss/instructions based on policy language. The 
description of covered loss submitted to the jury should include any coverage lan- 
guage and any exception to an exclusion on which the insured relies. Telepak, 887 
S.W.2d at 507. When instructions are given, they generally should follow the terms in 
the policy. International Travelers Ass’n v. Marshall, 114 S.W.2d 851, 852 (Tex. 
1938); Mutual Life Insurance Co. of New York v. Steele, 570 S.W.2d 213, 217 (Tex. 
App.—Houston [14th Dist.] 1978, writ ref’d n.r.e.). 


It may be error to submit an instruction that does not sufficiently track the policy 
language. See Aetna Life Insurance Co. v. McLaughlin, 380 S.W.2d 101, 105 (Tex. 
1964); New York Underwriters Insurance Co. v. Coffman, 540 S.W.2d 445, 450 (Tex. 
App.—Fort Worth 1976, writ ref?d n.r.e.). But any error may be harmless if the devia- 
tion is not material. See Coffman, 540 S.W.2d at 450-51; Truck Insurance Exchange v. 
Ballard, 343 S.W.2d 953, 957-59 (Tex. App.—Austin 1961, writ ref’d n.r.e.). 


An instruction that submits policy language but unduly emphasizes one part is erro- 
neous. Nelson, 361 S.W.2d at 706-07 (question overemphasized “settling” in phrase 
“settling, shrinkage or expansion”). 


It is not error to omit policy language about an element that is undisputed. See 
National County Mutual Fire Insurance Co. v. Wallace, 673 S.W.2d 410, 411-12 (Tex. 
App.—Houston [lst Dist.] 1984, no writ); U.S. Fire Insurance Co. v. Skatell, 596 
S.W.2d 166, 169 (Tex. App.—Texarkana 1980, writ ref’d n.r.e.). 


While instructions based on policy language may be helpful, they are not always 
required. In State Farm Lloyds v. Nicolau, 951 S.W.2d 444, 451-52 (Tex. 1997), the 
court held that it was not error to refuse instructions that would have tracked the policy 
when the policy was in evidence, the relevant language was presented to the jury and 
discussed at length, and there was no dispute about the meaning of the policy terms. In 
other circumstances, including instructions that submit the relevant policy language 
may assist the jury. 


Instruction based on judicial construction or definition. It may be necessary to 
deviate from the exact policy language to correctly submit an issue, for example, when 
the language has been judicially construed or qualified. See Southern Farm Bureau 
Life Insurance Co. v. Dettle, 707 S.W.2d 271, 272-73 (Tex. App.—Amarillo 1986, no 
writ) (instruction added word “intentional” to policy definition of suicide, to conform 
to judicial decisions); Slocum v. United Pacific Insurance Co., 615 S.W.2d 807, 810 
(Tex. App.—Houston [1st Dist.] 1981, writ ref?d n.r.e.) (deviation to instruct jury on 
court’s interpretation was proper). 
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If the court construes the meaning of a contract term, the jury should be given an 
instruction with that interpretation. See PJC 101.7. 


The court also may submit a definition of a term not defined by the policy. See, e.g., 
Nelson, 361 S.W.2d at 706-07, 709 (“normal” and “partial collapse”); Robinson v. 
Aetna Life Insurance Co., 276 S.W. 900, 902 (Tex. Comm’n App. 1925, judgm’t 
adopted) (“apoplexy”); Brooks v. Blue Ridge Insurance Co., 677 S.W.2d 646, 651-52 
(Tex. App.—Amarillo 1984, writ ref?d n.r.e.) (“tenant”). 


It is not error for the trial court to decline to submit definitions of common terms. 
See Prudential Insurance Co. of America v. Uribe, 595 S.W.2d 554, 563-64 (Tex. 
App.—San Antonio 1979, writ ref d n.r.e.) (trial court did not define “duties” or “pas- 
senger”). 


39 66 


Causation. Insurance policies may cover losses “caused by,” “resulting from,” or 
“because of’ a covered event or some other causation standard. The causation lan- 
guage should be modified to conform to the policy. 


“Partly” or “solely”—concurrent causation, separate and independent 
causation, and allocation. Depending on the policy language, a loss may be cov- 
ered if it is partially caused by a covered risk, even if damage was also caused by an 
excluded risk, to the extent the damage can be allocated between the causes. See Utica 
National Insurance Co. of Texas v. American Indemnity Co., 141 S.W.3d 198, 204 
(Tex. 2004). In cases involving separate and independent causation, the covered event 
and the excluded event each independently cause the plaintiff’s injury, and the insurer 
must provide coverage despite the exclusion. Utica National Insurance Co. of Texas, 
141 S.W.3d at 204. Under the concurrent causation doctrine, the excluded and covered 
events combine to cause the plaintiff's injuries. Utica National Insurance Co. of 
Texas, 141 S.W.3d at 204. Initially, the insured has the burden of pleading and proving 
facts that establish coverage under the terms of the policy. Seger v. Yorkshire Insur- 
ance Co., 503 S.W.3d 388, 400 (Tex. 2016); JAW The Pointe, L.L.C. v. Lexington 
Insurance Co., 460 S.W.3d 597, 603 (Tex. 2015); Utica National Insurance Co. of 
Texas, 141 S.W.3d at 203. To avoid liability, the insurer then has the burden to plead 
and prove an exclusion, which is an affirmative defense. Tex. R. Civ. P. 94; Tex. Ins. 
Code § 554.002; Seger, 503 S.W.3d at 400; Utica National Insurance Co. of Texas, 
141 S.W.3d at 204. To avoid coverage in situations involving multiple causes of liabil- 
ity or loss, the insurer may need to secure jury findings that determine the cause of the 
liability or loss, whether the liability or loss was caused solely by the excluded risk, or 
segregate the liability or loss caused by the insured peril from that caused by an 
excluded peril. Utica National Insurance Co. of Texas, 141 S.W.3d at 204. Proof of an 
affirmative defense includes proof of the extent of the defense. See, e.g., PJC 115.8; 
Cocke v. White, 697 S.W.2d 739, 744 (Tex. App.—Corpus Christi—Edinburg 1985, 
writ ref’d n.t.e.); R.A. Corbett Transport, Inc. v. Oden, 678 S.W.2d 172, 176 (Tex. 
App.—Tyler 1984, no writ); Copenhaver v. Berryman, 602 S.W.2d 540, 544 (Tex. 
App.—Corpus Christi-Edinburg 1980, writ ref’d n.r.e.). Cf Lyons v. Millers Casualty 
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Insurance Co. of Texas, 866 S.W.2d 597, 601 (Tex. 1993) (involving a case arising 
prior to the adoption of Tex. Ins. Code § 554.002 and holding that “[w]hen covered 
and excluded perils combine to cause an injury, the insured must present some evi- 
dence affording the jury a reasonable basis on which to allocate the damage”). PJC 
101.58 allocates damages by asking the amount of damage caused by the covered peril 
and instructing the jury not to consider damage caused by an excluded peril. 


If there is no question of covered versus excluded causes, it is unnecessary to 
include the words “partly” or “solely.” 


In other cases, policy language may provide that a loss is covered only if it is caused 
solely by a covered risk, exclusive of all other causes. See, e.g., Meyer, 502 S.W.2d at 
677-79 (coverage for death resulting from bodily injury independent of all other 
causes); JAW The Pointe, L.L.C., 460 S.W.3d at 608 (anti-concurrent-causation clause 
bars recovery where loss is concurrently caused by both covered and uncovered per- 
ils). In such a case the word “solely” should be included in the question and “partly” 
should not. In other cases, even an excluded loss may be covered to the extent that an 
exception to the exclusion reflected in the policy applies and reinstates coverage to the 
extent of that exception. In such a case, the insured bears the burden to prove the exis- 
tence and extent of application of the exception to the exclusion. Telepak, 887 S.W.2d 
at 507-08. 


Burden of proof—separate question for exclusions and other defenses. PJC 
101.57 puts the burden of proof on the insured. A separate question could ask whether 
the loss resulted from an excluded cause or fit within some other limitation, avoidance, 
or defense. See PJC 101.59. Separate questions may be required, because the insured 
has the initial burden to show that a loss is covered, and then the insurer has the burden 
to establish any exclusions. JAW The Pointe, L.L.C., 460 S.W.3d at 603; Tex. R. Civ. P. 
94; Tex. Ins. Code § 554.002. The above question, placing the burden on the insured, 
would also be proper to submit any exception to an exclusion that would bring the loss 
back within coverage. Telepak, 887 S.W.2d at 507-08. 
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PJC 101.58 Insurance Contracts—Coverage and Damages 
Question—Specific Policy Language 


QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his [unpaid| damages [, if any,] [that were caused 
(partly/solely) by/that resulted from/because of] the [description of covered 
loss, event, or cause]? 


[Do not include in your answer damages, if any, caused by (description of 
excluded cause.) | 


[Insert other instructions and definitions, if appropriate.] 


Answer in dollars and cents for damages, if any. 


Answer: 





COMMENT 


When to use. PJC 101.58 determines the amount of damages, if any, caused by a 
covered event. If PJC 101.57 is submitted, PJC 101.58 should be predicated on a 
“Yes” answer to PJC 101.57. 


PJC 101.58 may be submitted without PJC 101.57 when the parties’ dispute focuses 
on whether a loss is covered or on the amount of the covered loss. Because PJC 101.58 
does not ask whether the insurer failed to comply with the agreement, the question is 
proper without 101.57 only when it is stipulated or undisputed that, if there was a cov- 
ered loss, the insurer breached the agreement by failing to pay it. 


If damages are not disputed, the words if any should be omitted. 


When an excluded cause would limit recovery, the trial court may submit the exclu- 
sion by instructing the jury not to include excluded damages. Union Mutual Life Insur- 
ance Co. v. Meyer, 502 S.W.2d 676, 679 (Tex. 1973) (trial court may submit exclusion 
by instruction). The “do not include” instruction should not be used in cases in which 
no excluded cause is at issue. The instruction also should not be used when an exclu- 
sion is not disputed but recovery is sought based on an exception to an exclusion. 


The above question determines the amount of benefits, if any, owed under the pol- 
icy, so a Separate question on direct damages is not required. Additional questions are 
required for any alleged consequential damages and attorney’s fees. Pattern questions 
are set out in PJC 115.3-115.5 and PJC 115.60. 


114 


CONTRACTS PJC 101.58 


Multiple coverage provisions. Ifthe loss is potentially covered by more than one 
policy provision, the question should be modified to include each disputed provision. 
Similarly, when more than one type of covered damage is alleged, the question may be 
modified to allow separate answers for the amount of each type of damage. See PJC 
115.3. 


Source of questions. The question is based on PJC 115.3, which submits contract 
damages. See also Crisp v. Security National Insurance Co., 369 S.W.2d 326, 327-28 
(Tex. 1963); New York Underwriters Insurance Co. v. Coffman, 540 S.W.2d 445, 453 
(Tex. App.—Fort Worth 1976, writ ref’d n.r.e.); Commercial Insurance Co. of New- 
ark, N.J. v. Colvert, 425 S.W.2d 34, 36-37 (Tex. App.—Fort Worth 1968, no writ). 


When there is no dispute that the insurer’s failure to pay would breach the contract 
if a certain loss or event occurred: 


° The charge may ask about a disputed fact that determines coverage under 
specific policy language. See, e.g., Houston Fire & Casualty Insurance Co. v. 
Walker, 260 S.W.2d 600, 602 (Tex. 1953) (whether lightning struck tree); Cox v. 
National Life & Accident Insurance Co., 420 S.W.2d 213, 215 (Tex. App.—EI Paso 
1967, writ ref’d n.r.e.) (whether insured was not in sound health). 


e The charge may ask about a fact that determines coverage under a statu- 
tory provision. See, e.g., Guevara v. Guevara, No. 04-01-00326-CV, 2002 WL 
562179, at *2 (Tex. App.—San Antonio Apr. 17, 2002, pet. denied) (not designated 
for publication) (whether beneficiary murdered insured, which under statute would 
forfeit benefits). 





° The charge may ask whether an admitted event satisfies specific policy 
language. See, e.g., Progressive County Mutual Insurance Co. v. Boyd, 177 S.W.3d 
919, 920 (Tex. 2005) (whether accident involved “uninsured motor vehicle”). 


The question is adapted from jury questions based on specific policy language men- 
tioned in the following cases: National Union Fire Insurance Co. of Pittsburgh v. Hud- 
son Energy Co., 811 S.W.2d 552, 554-55 & n.3 (Tex. 1991); Meyer, 502 S.W.2d at 
677-79; Employers Mutual Casualty Co. of Des Moines, Iowa v. Nelson, 361 S.W.2d 
704, 706-07 (Tex. 1962); and Telepak v. United Services Automobile Ass’n, 887 
S.W.2d 506, 507 (Tex. App.—San Antonio 1994, writ denied). 


Broad-form submission. PJC 101.58 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 
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Causation. Insurance policies may cover losses “caused by,” “resulting from,” or 
“because of” a covered event or some other causation standard. The causation lan- 
guage should be modified to conform to the policy. 


“Partly” or “solely’—concurrent causation, separate and independent 
causation, and allocation. Depending on the policy language, a loss may be cov- 
ered if it is partially caused by a covered risk, even if damage was also caused by an 
excluded risk, to the extent the damage can be allocated between the causes. See Utica 
National Insurance Co. of Texas v. American Indemnity Co., 141 S.W.3d 198, 204 
(Tex. 2004). In cases involving separate and independent causation, the covered event 
and the excluded event each independently cause the plaintiff’s injury, and the insurer 
must provide coverage despite the exclusion. Utica National Insurance Co. of Texas, 
141 S.W.3d at 204. Under the concurrent causation doctrine, the excluded and covered 
events combine to cause the plaintiff's injuries. Utica National Insurance Co. of 
Texas, 141 S.W.3d at 204. Initially, the insured has the burden of pleading and proving 
facts that establish coverage under the terms of the policy. Seger v. Yorkshire Insur- 
ance Co., 503 S.W.3d 388, 400 (Tex. 2016); JAW The Pointe, L.L.C. v. Lexington 
Insurance Co., 460 S.W.3d 597, 603 (Tex. 2015); Utica National Insurance Co. of 
Texas, 141 S.W.3d at 203. To avoid liability, the insurer then has the burden to plead 
and prove an exclusion, which is an affirmative defense. Tex. R. Civ. P. 94; Tex. Ins. 
Code § 554.002; Seger, 503 S.W.3d at 400; Utica National Insurance Co. of Texas, 
141 S.W.3d at 204. To avoid coverage in situations involving multiple causes of liabil- 
ity or loss, the insurer may need to secure jury findings that determine the cause of the 
liability or loss, whether the liability or loss was caused solely by the excluded risk, or 
segregate the liability or loss caused by the insured peril from that caused by an 
excluded peril. Utica National Insurance Co. of Texas, 141 S.W.3d at 204. Proof of an 
affirmative defense includes proof of the extent of the defense. See, e.g., PJC 115.8; 
Cocke v. White, 697 S.W.2d 739, 744 (Tex. App.—Corpus Christi—Edinburg 1985, 
writ ref’d n.r.e.); R.A. Corbett Transport, Inc. v. Oden, 678 S.W.2d 172, 176 (Tex. 
App.—Tyler 1984, no writ); Copenhaver v. Berryman, 602 S.W.2d 540, 544 (Tex. 
App.—Corpus Christi-Edinburg 1980, writ ref?d n.r.e.). Cf Lyons v. Millers Casualty 
Insurance Co. of Texas, 866 S.W.2d 597, 601 (Tex. 1993) (involving a case arising 
prior to the adoption of Tex. Ins. Code § 554.002 and holding that “[w]hen covered 
and excluded perils combine to cause an injury, the insured must present some evi- 
dence affording the jury a reasonable basis on which to allocate the damage”). PJC 
101.58 allocates damages by asking the amount of damage caused by the covered peril 
and instructing the jury not to consider damage caused by an excluded peril. 


If there is no question of covered versus excluded causes, it is unnecessary to 
include the words “partly” or “solely.” 


In other cases, policy language may provide that a loss is covered only if it is caused 
solely by a covered risk, exclusive of all other causes. See, e.g., Meyer, 502 S.W.2d at 
677-79 (coverage for death resulting from bodily injury independent of all other 
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causes); JAW The Pointe, L.L.C., 460 S.W.3d at 608 (anti-concurrent-causation clause 
bars recovery where loss is concurrently caused by both covered and uncovered per- 
ils). In such a case the word “solely” should be included in the question and “partly” 
should not. In other cases, even an excluded loss may be covered to the extent that an 
exception to the exclusion reflected in the policy applies and reinstates coverage to the 
extent of that exception. In such a case, the insured bears the burden to prove the exis- 
tence and extent of application of the exception to the exclusion. Telepak, 887 S.W.2d 
at 507-08. 


Instructions based on policy language. The comments accompanying PJC 
101.57 regarding the description of covered loss, instructions based on policy lan- 
guage, and instruction based on judicial construction or definition also apply to PJC 
101.58. 


“Do not include” instruction on excluded or paid damages. When an exclu- 
sion is at issue, the jury should be instructed not to include damages, if any, from the 
excluded cause. Any instruction should follow the policy language on which the 
insurer relied, subject to the other rules set out above. 


When no exclusion is at issue, or when the dispute is over whether an exception to 
the exclusion applies, the “do not include” instruction should be omitted. 


When the jury hears evidence that the insurer has partially paid the loss, the jury 
should be instructed not to include in its answer any sums that have already been paid, 
to avoid confusion about whether the insurer is entitled to or will receive a credit. 
Alternatively, the jury could simply be asked to determine the amount of unpaid dam- 
ages. 


Instructing jury on measure of damages. It may be appropriate to instruct the 
jury on the measure of damages under the applicable policy provision. See U.S. Fire 
Insurance Co. v. Stricklin, 556 S.W.2d 575, 582 (Tex. App.—Dallas 1977), writ ref’d 
n.r.e. 565 S.W.2d 43 (Tex. 1978) (where market value is proper measure of damages, 
trial court should instruct jury on difference in value as measure of damages); Coff- 
man, 540 S.W.2d at 453 (“daily loss of rental income” defined); Colvert, 425 S.W.2d 
at 38 (“reasonable cash market value”). 


When a damage limitation in the policy is raised by the evidence, it is error not to 
instruct the jury. Hibernia Insurance Co. v. Starr, 13 S.W. 1017, 1017 (Tex. 1890). It 
is also error not to instruct the jury on failure to mitigate when raised by the evidence. 
Eagle Star & British Dominions Insurance Co. of London v. Head, 47 S.W.2d 625, 630 
(Tex. App.—Amarillo 1932, writ dism’d w.o.j.). A defensive mitigation instruction is 
found at PJC 115.8. 


Many property policies impose a duty on the insured after a loss to protect the prop- 
erty from further damage and make reasonable and necessary repairs to protect the 
property. See Carrizales v. State Farm Lloyds, 518 F.3d 343, 349-50 (Sth Cir. 2008) 
(construing Texas law). Mitigation costs, therefore, are a recoverable element of dam- 
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ages, as in other contract cases. PJC 115.4 provides an instruction for recovering miti- 
gation expenses. 


For a discussion about the propriety of, and issues concerning, asking the jury to 
find unpaid benefits due under the policy as an element of damages, and the need to 
avoid “the risk of conflicting [jury] answers,” as discussed in USAA Texas Lloyds Co. 
v. Menchaca, 545 S.W.3d 479, 489 (Tex. 2018), in cases such as these, see the com- 
ment “Policy benefits” in PJC 115.14. 


Burden of proof—separate question for exclusions and other defenses. PJC 
101.58 puts the burden of proof on the insured. A separate question could ask whether 
the loss resulted from an excluded cause or fit within some other limitation, avoidance, 
or defense. See PJC 101.59. Separate questions may be required, because the insured 
has the initial burden to show that a loss is covered, and then the insurer has the burden 
to establish any exclusions. JAW The Pointe, L.L.C., 460 S.W.3d at 603; Tex. R. Civ. P. 
94; Tex. Ins. Code § 554.002. The above question, placing the burden on the insured, 
would also be proper to submit any exception to an exclusion that would bring the loss 
back within coverage. Telepak, 887 S.W.2d at 507-08. 
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PJC 101.59 Insurance Contracts—Exclusions, Limitations, 
Avoidance, and Other Affirmative Defenses—Specific 
Policy Language 

QUESTION 


[Were Paul Payne’s damages] [Was the (loss) (event) (other description) |, if 
any, | caused [partly or solely] by [description of excluded cause]? 


[Insert instructions and definitions, if appropriate.] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. An insurer has the burden to plead and prove any exclusion, limita- 
tion, avoidance, or other affirmative defense. Tex. R. Civ. P. 94; Tex. Ins. Code 
§ 554.002. The submission of a policy exclusion may require a separate question. 
Union Mutual Life Insurance Co. v. Meyer, 502 S.W.2d 676, 679 (Tex. 1973). When 
the insurer’s exclusion, limitation, or other defense to coverage would be a complete 
bar to recovery, this question would be proper to submit the defense. When the defense 
merely limits recovery, PJC 101.58 should be used to allocate damages between cov- 
ered and excluded causes. The proper sequence of these questions may depend on the 
facts of the particular case. 


When it is stipulated or undisputed that the insurer is liable for a certain amount of 
damages under the agreement unless the jury finds an exclusion or other defense, this 
question is sufficient to determine liability and damages. When liability or damages 
are otherwise disputed, the insured should also submit and obtain findings on affirma- 
tive issues as in PJC 101.57 and 101.58. 


If damages are not disputed, the words if any should be omitted. 


Broad-form submission. PJC 101.59 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Defenses. The general PJC contract questions submit defenses by asking whether 
the failure to comply was “excused” and then instructing on excuses, such as the plain- 
tiff s material breach, anticipatory repudiation, waiver, estoppel, duress, mistake, and 


119 


PJC 101.59 CONTRACTS 


so forth. See PJC 101.21-101.42. The question could be modified to ask about any 
defense that would excuse the insurer from payment, other than a policy exclusion (see 
the question above) or the failure of the insured to perform a condition or covenant 
(see PJC 101.60): 


QUESTION 
Was Insurer, Inc.’s failure to comply excused? 


[For its failure to comply to be excused, Insurer, Inc. must show 
insert exception, limitation, avoidance, or other affirmative 
p 


defense).] 
Answer “Yes” or “No.” 


Answer: 





Instruction on exclusion or limitation. When the evidence raises an exclusion 
or limitation on liability, the court should give a proper instruction. Hibernia Insur- 
ance Co. v. Starr, 13 S.W. 1017, 1017 (Tex. 1890). 


When submitting specific questions based on policy exclusions, it may be necessary 
to instruct the jury on judicial interpretation of specific policy language. For example, 
in Aetna Life Insurance Co. v. McLaughlin, 380 S.W.2d 101, 102 (Tex. 1964), the 
supreme court decided which rule to follow in determining whether suicide by the 
insured barred recovery under an accidental death policy. After adopting the majority 
rule, the court held that the trial court’s instruction following the minority rule was 
erroneous. McLaughlin, 380 S.W.2d at 105. See also Republic National Life Insurance 
Co. v. Heyward, 536 S.W.2d 549, 556-57 (Tex. 1976) (eliminating the distinction 
between “accidental death” and “death by accidental means”). 


“Partly” or “solely”—concurrent causation, separate and independent 
causation, and allocation. Depending on the policy language, a loss may be cov- 
ered if it is partially caused by a covered risk, even if damage was also caused by an 
excluded risk, to the extent the damage can be allocated between the causes. See Utica 
National Insurance Co. of Texas v. American Indemnity Co., 141 S.W.3d 198, 204 
(Tex. 2004). In cases involving separate and independent causation, the covered event 
and the excluded event each independently cause the plaintiff’s injury, and the insurer 
must provide coverage despite the exclusion. Utica National Insurance Co. of Texas, 
141 S.W.3d at 204. Under the concurrent causation doctrine, the excluded and covered 
events combine to cause the plaintiff's injuries. Utica National Insurance Co. of 
Texas, 141 S.W.3d at 204. Initially, the insured has the burden of pleading and proving 
facts that establish coverage under the terms of the policy. Seger v. Yorkshire Insur- 
ance Co., 503 S.W.3d 388, 400 (Tex. 2016); JAW The Pointe, L.L.C. v. Lexington 
Insurance Co., 460 S.W.3d 597, 603 (Tex. 2015); Utica National Insurance Co. of 
Texas, 141 S.W.3d at 203. To avoid liability, the insurer then has the burden to plead 
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and prove an exclusion, which is an affirmative defense. Tex. R. Civ. P. 94; Tex. Ins. 
Code § 554.002; Seger, 503 S.W.3d at 400; Utica National Insurance Co. of Texas, 
141 S.W.3d at 204. To avoid coverage in situations involving multiple causes of liabil- 
ity or loss, the insurer may need to secure jury findings that determine the cause of the 
liability or loss, whether the liability or loss was caused solely by the excluded risk, or 
segregate the liability or loss caused by the insured peril from that caused by an 
excluded peril. Utica National Insurance Co. of Texas, 141 S.W.3d at 204. Proof of an 
affirmative defense includes proof of the extent of the defense. See, e.g., PJC 115.8; 
Cocke v. White, 697 S.W.2d 739, 744 (Tex. App.—Corpus Christi—Edinburg 1985, 
writ ref’d n.r.e.); R.A. Corbett Transport, Inc. v. Oden, 678 S.W.2d 172, 176 (Tex. 
App.—Tyler 1984, no writ); Copenhaver v. Berryman, 602 S.W.2d 540, 544 (Tex. 
App.—Corpus Christi-Edinburg 1980, writ ref’d n.r.e.). Cf Lyons v. Millers Casualty 
Insurance Co. of Texas, 866 S.W.2d 597, 601 (Tex. 1993) (involving a case arising 
prior to the adoption of Tex. Ins. Code § 554.002 and holding that “[w]hen covered 
and excluded perils combine to cause an injury, the insured must present some evi- 
dence affording the jury a reasonable basis on which to allocate the damage”). PJC 
101.58 allocates damages by asking the amount of damage caused by the covered peril 
and instructing the jury not to consider damage caused by an excluded peril. 


If there is no question of covered versus excluded causes, it is unnecessary to 
include the words “partly” or “solely.” 


In other cases, policy language may provide that a loss is covered only if it is caused 
solely by a covered risk, exclusive of all other causes. See, e.g., Meyer, 502 S.W.2d at 
677-79 (coverage for death resulting from bodily injury independent of all other 
causes); JAW The Pointe, L.L.C., 460 S.W.3d at 608 (anti-concurrent-causation clause 
bars recovery where loss is concurrently caused by both covered and uncovered per- 
ils). In such a case the word “solely” should be included in the question and “partly” 
should not. In other cases, even an excluded loss may be covered to the extent that an 
exception to the exclusion reflected in the policy applies and reinstates coverage to the 
extent of that exception. In such a case, the insured bears the burden to prove the exis- 
tence and extent of application of the exception to the exclusion. Telepak, 887 S.W.2d 
at 507-08. 
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PJC 101.60 Insurance Contracts—Conditions Precedent and 
Prejudice (Comment) 


Burden of proving compliance. “A party seeking to recover under a contract 
bears the burden of proving that all conditions precedent have been satisfied.” Associ- 
ated Indemnity Corp. v. CAT Contracting, Inc., 964 S.W.2d 276, 283 (Tex. 1998). 
“Conversely, if an express condition is not satisfied, then the party whose performance 
is conditioned is excused from any obligation to perform.” Solar Applications Engi- 
neering, Inc. v. TA. Operating Corp., 327 S.W.3d 104, 108 (Tex. 2010); see Harwell v. 
State Farm Mutual Automobile Insurance Co., 896 S.W.2d 170, 173-74 (Tex. 1995). 


Conditions precedent defined; creation of condition precedent; conditions not 
favored. These principles are discussed at PJC 101.6. 


Prejudice—burden of proof. An insured’s failure to comply with a condition 
precedent does not relieve the insurer of liability unless that failure prejudices the 
insurer, and the insurer has the burden to show prejudice. Prodigy Communications 
Corp. v. Agricultural Excess & Surplus Insurance Co., 288 S.W.3d 374, 382-83 (Tex. 
2009); PAJ, Inc. v. Hanover Insurance Co., 243 S.W.3d 630, 636-37 (Tex. 2008); Har- 
well, 896 S.W.2d at 174. 


Form of questions. If there is a fact issue about whether the insured complied 
with a condition precedent, a question similar to PJC 101.57 and 101.58 that tracks the 
contract language and places the burden on the insured should be submitted: 


QUESTION 


Did Paul Payne [notify the insurer of the suit/give notice of the 
claim as soon as practicable/etc. |? 


See Prodigy Communications Corp., 288 S.W.3d at 382-83; Harwell, 896 S.W.2d at 
174. 


If raised by the evidence, a question asking whether the insurer was prejudiced 
should be submitted, conditioned on a finding that the insured failed to comply. See 
Prodigy Communications Corp., 288 S.W.3d at 382-83; Harwell, 896 S.W.2d at 174. 


QUESTION 


Was Insurer, Inc. prejudiced by Paul Payne’s failure to [notify the 
insurer of the suit/give notice of the claim as soon as practicable/ 
etc.|? 


When to use. These questions would be proper if failure to comply with a condi- 
tion precedent precludes liability. When the remedy for failure to comply with a condi- 
tion precedent is abatement, the matter would be handled before trial, so no jury 
question should be submitted. See Philadelphia Underwriters’ Agency of Fire Insur- 
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ance Ass’n of Philadelphia v. Driggers, 238 S.W. 633, 635 (Tex. 1922) (failure to sub- 
mit to examination after loss did not bar recovery but merely suspended right until 
complied with); see also In re Cypress Texas Lloyds, 437 S.W.3d 1, 15 (Tex. App.— 
Corpus Christi-Edinburg 2011, orig. proceeding) (insurer’s remedy to enforce condi- 
tion precedent requiring examination is abatement). 


Instructions based on policy language. The principles regarding tracking policy 
language found in PJC 101.57—101.59 should be followed. See, e.g., League City v. 
Texas Windstorm Insurance Ass’n, No. 01-15-00117-CV, 2017 WL 405816, at *5 
(Tex. App.—Houston [1st Dist.] Jan. 31, 2017, no pet.) (mem. op.) (approving jury 
question regarding prejudice). 


Excuse. If the court determines that the insurance case presents an instance in 
which failure to comply with the condition precedent may be excused, the court should 
charge the jury with the elements of excuse. See, e.g., Employers Casualty Co. v. Scott 
Electric, 513 S.W.2d 642, 645 (Tex. App.—Corpus Christi-Edinburg 1974, no writ); 
Proctor v. Southland Life Insurance Co., 522 S.W.2d 261, 265 (Tex. App.—Fort 
Worth 1975, writ ref’d n.r.e.); Dairyland County Mutual Insurance Co. v. Roman, 486 
S.W.2d 847 (Tex. App.—San Antonio 1972), aff'd, 498 S.W.2d 154 (Tex. 1973). 
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PJC 102.1 Question and Instructions on False, Misleading, or 
Deceptive Act or Practice (DTPA § 17.46(b)) 


QUESTION 


Did Don Davis engage in any false, misleading, or deceptive act or practice 
that Paul Payne relied on to his detriment and that was a producing cause of 
damages to Paul Payne? 


“Producing cause” means a cause that was a substantial factor in bringing 
about the damages, if any, and without which the damages would not have 
occurred. There may be more than one producing cause. 


“False, misleading, or deceptive act or practice” means any of the following: 
[Insert appropriate instructions. ] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 102.1 is a basic question that should be appropriate in most 
cases brought under section 17.46(b) of the Texas Deceptive Trade Practices— 
Consumer Protection Act (Tex. Bus. & Com. Code §§ 17.41—.63) (DTPA). See Cruz v. 
Andrews Restoration, Inc., 364 S.W.3d 817, 824 n.6 (Tex. 2012) (noting PJC 102.1). 
Questions for other causes of action based on the DTPA or the Insurance Code may be 
found at PJC 102.7 (unconscionable action), 102.8 (warranty), 102.14 (Insurance 
Code), and 102.21 (knowing or intentional conduct). 


Accompanying instructions. Instructions to accompany PJC 102.1, informing 
the jury what type of conduct should be considered under the question, are at PJC 
102.2—102.6. If more than one instruction is used, each must be separated by the word 
or, because a finding of any one of the acts or practices defined in the instructions 
would support recovery under the DTPA. 


“Producing cause.” Under section 17.50(a) of the DTPA, a “consumer may 
maintain an action where any of the following constitute a producing cause” of actual 
damages. DTPA § 17.50(a) (emphasis added). The definition of “producing cause” is 
from Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 46 (Tex. 2007) (stating that “[d]efin- 
ing producing cause as being a substantial factor in bringing about an injury, and with- 
out which the injury would not have occurred . . . is the definition that should be given 
in the jury charge”). “For DTPA violations,” the Texas Supreme Court has repeatedly 
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reaffirmed that “only producing cause must be shown.” Transcontinental Insurance 
Co. v. Crump, 330 S.W.3d 211, 223 (Tex. 2010) (quoting Prudential Insurance Co. of 
America v. Jefferson Associates, Ltd., 896 S.W.2d 156, 161 (Tex. 1995)). In Ledesma, 
the supreme court explained that, “[t]o say that a producing cause is ‘an efficient, 
exciting, or contributing cause that, in a natural sequence, produces the incident in 
question’ is incomplete and, more importantly, provides little concrete guidance ... 
[and] little practical help” to modern jurors. Ledesma, 242 S.W.3d at 46. The supreme 
court subsequently clarified Ledesma in Transcontinental Insurance Co., wherein it 
reasoned that, although “the use of the ‘efficient, exciting, or contributing cause’ lan- 
guage” to define producing cause “is not, in itself, error,” the supreme court believes 
“those terms ought not to be used to define producing cause in the future.” Transconti- 
nental Insurance Co., 330 S.W.3d at 223-24 & n.12. 


Broad-form submission. PJC 102.1 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). In Crown Life Insurance Co. v. Casteel, 
the supreme court reviewed a charge that included five DTPA “laundry-list” theories 
of liability incorporated into a single question submitting an article 21.21 claim. 
Crown Life Insurance Co. v. Casteel, 22 S.W.3d 378, 386-88 (Tex. 2000). The 
supreme court held that it was error to submit four of the five DTPA-based theories of 
liability because Casteel did not possess the requisite consumer status to maintain an 
article 21.21 claim. Casteel, 22 S.W.3d at 388. Most importantly, the supreme court 
decided that this error should be presumed to be harmful when a single broad-form lia- 
bility question commingles valid and invalid theories of liability such that it cannot be 
determined whether the improperly submitted theories formed the sole basis for the 
jury’s finding. Casteel, 22 S.W.3d at 388-89. For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Knowing or intentional conduct. If the defendant is found to have knowingly or 
intentionally engaged in any false, misleading, or deceptive conduct, the DTPA pro- 
vides for additional damages. DTPA § 17.50(b)(1). See PJC 102.21 for a question on 
knowing or intentional conduct and PJC 115.11 for a question on additional damages. 


Vicarious liability. If the issue is the vicarious liability of one for another’s con- 
duct, see Celtic Life Insurance Co. v. Coats, 885 S.W.2d 96, 98—99 (Tex. 1994) (dis- 
cussing principal’s liability for acts of agent within the actual or apparent scope of the 
agent’s authority in DTPA and Insurance Code case) and Southwestern Bell Telephone 
Co. v. Wilson, 768 S.W.2d 755, 759 (Tex. App.—Corpus Christi—Edinburg 1988, writ 
denied) (citing Aetna Casualty & Surety Co. v. Love, 121 S.W.2d 986, 990 (Tex. 
1938)) (company liable for unreasonable collection efforts of outside attorneys com- 
mitted for the purpose of accomplishing the mission entrusted to the attorneys). 


130 


DTPA/INSURANCE CODE PJC 102.2 


PJC 102.2 Description of Goods or Services or Affiliation of Persons 
(DTPA § 17.46(b)(5)) 


Representing that goods [or services| had or would have characteristics that 
they did not have [or] 


COMMENT 


When to use. PJC 102.2 is designed to accompany the question in PJC 102.1 to 
submit a cause of action based on Tex. Bus. & Com. Code § 17.46(b)(5) (DTPA). 


Use of “or.” If used with other instructions (see PJC 102.3—-102.6), PJC 102.2 
must be followed by the word or, because a finding of any one of the acts or practices 
defined in the instructions would support recovery under the DTPA. 


Source of instruction. DTPA § 17.46(b)(5) prohibits “representing that goods or 
services have sponsorship, approval, characteristics, ingredients, uses, benefits, or 
quantities which they do not have or that a person has a sponsorship, approval, status, 
affiliation, or connection which the person does not.” 


Use of statutory language. The supreme court has held that jury submissions of 
section 17.46(b) cases should follow the language of the statute as closely as possible 
but may be altered somewhat to conform to the evidence of the case. Spencer v. Eagle 
Star Insurance Co. of America, 876 S.W.2d 154, 157 (Tex. 1994); Brown v. American 
Transfer & Storage Co., 601 S.W.2d 931, 937 (Tex. 1980); accord Regal Finance Co., 
Ltd. v. Tex Star Motors, Inc., 355 S.W.3d 595, 601 (Tex. 2010) (adopting Spencer and 
Brown in a UCC article 9 case). Thus, if appropriate, the word characteristics may be 
replaced with the word sponsorship, approval, ingredients, uses, benefits, or quanti- 
ties. See DTPA § 17.46(b)(5); Brown, 601 S.W.2d at 937. Material terms, however, 
should not be omitted or substituted. See Transport Insurance Co. v. Faircloth, 898 
S.W.2d 269, 273 (Tex. 1995) (construing DTPA section 17.46(b)(23), renumbered in 
2001 as DTPA § 17.46(b)(24)). 


Affiliation of person. If deception regarding a person’s affiliation is claimed, PJC 
102.2 may be reworded as follows: 


Representing that a person had or would have a sponsorship that 
the person does not or will not have. 


Substitutions for “sponsorship.” In an appropriate case, the word sponsorship 
may be replaced with approval, status, affiliation, or connection. See DTPA 
§ 17.46(b)(5). 


“Person” includes business entity. Under the DTPA, the word person includes a 
business entity. DTPA § 17.45(3). In a case in which a business entity is involved, 
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however, it may be advisable either to include the statutory definition in the charge or 
to substitute the name of the entity for the word person. 


Affiliation of person. The use of the word goods in PJC 102.2 is intended to 
cover real property. See DTPA § 17.45(1). If real estate is involved, however, it may be 
advisable either to include the statutory definition in the charge or to substitute a refer- 
ence to the real estate in question for the word goods. 


Misrepresentations about future characteristics, uses, or benefits. Although 
not appearing in the statute, the words “would have” are used in PJC 102.2. The Com- 
mittee believes this use to be appropriate under Brown, 601 S.W.2d at 937, and Smith 
v. Baldwin, 611 S.W.2d 611, 614-16 (Tex. 1980) (representation need not be untrue 
when made: DTPA § 17.46(b) applies to misrepresentations about the future as well as 
about the present). 


132 


DTPA/INSURANCE CODE PJC 102.3 


PJC 102.3 Quality of Goods or Services (DTPA § 17.46(b)(7)) 


Representing that goods [or services] are or will be of a particular quality if 
they were of another [or] 


COMMENT 


When to use. PJC 102.3 should be used with PJC 102.1 to submit a cause of 
action under Tex. Bus. & Com. Code § 17.46(b)(7) (DTPA). 


Use of “or.” If used with other instructions (see PJC 102.2 and 102.4—102.6), PJC 
102.3 must be followed by the word or, because a finding of any one of the acts or 
practices defined in the instructions would support recovery under the DTPA. 


Source of instruction. DTPA § 17.46(b)(7) prohibits “representing that goods or 
services are of a particular standard, quality, or grade, or that goods are of a particular 
style or model, if they are of another.” 


Use of statutory language. The supreme court has held that jury submissions of 
section 17.46(b) cases should follow the language of the statute as closely as possible 
but may be altered somewhat to conform to the evidence of the case. Spencer v. Eagle 
Star Insurance Co. of America, 876 S.W.2d 154, 157 (Tex. 1994); Brown v. American 
Transfer & Storage Co., 601 S.W.2d 931, 937 (Tex. 1980); accord Regal Finance Co., 
Ltd. v. Tex Star Motors, Inc., 355 S.W.3d 595, 601 (Tex. 2010) (adopting Spencer and 
Brown ina UCC article 9 case). Thus, if appropriate, the word quality may be replaced 
with the word standard or grade, and, if only goods and not services are involved, the 
word style or model may replace the word quality. See DTPA § 17.46(b)(7); Brown, 
601 S.W.2d at 937. Material terms, however, should not be omitted or substituted. See 
Transport Insurance Co. v. Faircloth, 898 S.W.2d 269, 273 (Tex. 1995) (construing 
DTPA section 17.46(b)(23), renumbered in 2001 as DTPA § 17.46(b)(24)). 


“Goods” includes real estate. The use of the word goods in PJC 102.3 is 
intended to cover real property. See DTPA § 17.45(1). If real estate is involved, how- 
ever, it may be advisable either to include the statutory definition in the charge or to 
substitute a reference to the real estate in question for the word goods. 


Misrepresentations about future quality. Although not appearing in the statute, 
the words “will be” are used in PJC 102.3. The Committee believes this use to be 
appropriate under Brown, 601 S.W.2d at 937, and Smith v. Baldwin, 611 S.W.2d 611, 
614-16 (Tex. 1980) (representation need not be untrue when made: DTPA § 17.46(b) 
applies to misrepresentations concerning both present and future quality of goods or 
services). 
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PJC 102.4 Misrepresented and Unlawful Agreements 
(DTPA § 17.46(b)(12)) 


Representing that an agreement confers or involves rights that it did not have 
or involve [or] 


COMMENT 


When to use. PJC 102.4 should be used with PJC 102.1 to submit a cause of 
action under Tex. Bus. & Com. Code § 17.46(b)(12) (DTPA). 


Use of “or.” If used with other instructions (see PJC 102.2-102.3 and 102.5— 
102.6), PJC 102.4 must be followed by the word or, because a finding of any one of 
the acts or practices defined in the instructions would support recovery under the 
DTPA. 


Source of instruction. DTPA § 17.46(b)(12) prohibits “representing that an 
agreement confers or involves rights, remedies, or obligations which it does not have 
or involve, or which are prohibited by law.” 


Use of statutory language. The supreme court has held that jury submissions of 
section 17.46(b) cases should follow the language of the statute as closely as possible 
but may be altered somewhat to conform to the evidence of the case. Spencer v. Eagle 
Star Insurance Co. of America, 876 S.W.2d 154, 157 (Tex. 1994); Brown v. American 
Transfer & Storage Co., 601 S.W.2d 931, 937 (Tex. 1980); accord Regal Finance Co., 
Ltd. v. Tex Star Motors, Inc., 355 S.W.3d 595, 601 (Tex. 2010) (adopting Spencer and 
Brown in a UCC article 9 case). Thus, if appropriate, the word remedies or obligations 
may be added to or substituted for the word rights in the above instruction. See DTPA 
§ 17.46(b)(12); Brown, 601 S.W.2d at 937. Material terms, however, should not be 
omitted or substituted. See Transport Insurance Co. v. Faircloth, 898 S.W.2d 269, 273 
(Tex. 1995) (construing DTPA section 17.46(b)(23), renumbered in 2001 as DTPA 
§ 17.46(b)(24)). 


Misrepresentations about the future. A representation need not be untrue when 
made. Because DTPA § 17.46(b) applies to misrepresentations about the future as well 
as about the present, misrepresentations of present and future rights are covered by this 
instruction. See Smith v. Baldwin, 611 S.W.2d 611, 614-16 (Tex. 1980). 


Unlawful agreement. DTPA § 17.46(b)(12) also prohibits representing that an 
agreement has terms that are “prohibited by law.” Because the Committee believes 
that the question of what is prohibited by law would be for the court, the jury would be 
asked only whether the representation occurred. In such a case, the question might 
include: 
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Representing that an agreement confers or involves [insert partic- 
ular right, remedy, or obligation found to be unlawful]. 
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PJC 102.5 Failure to Disclose Information (DTPA § 17.46(b)(24)) 


Failing to disclose information about goods [or services] that was known at 
the time of the transaction with the intention to induce Paul Payne into a trans- 
action he otherwise would not have entered into if the information had been 
disclosed [or] 


COMMENT 


When to use. PJC 102.5 should be used with PJC 102.1 to submit a cause of 
action under Tex. Bus. & Com. Code § 17.46(b)(24) (DTPA). 


Use of “or.” If used with other instructions (see PJC 102.2—102.4 and 102.6), PJC 
102.5 must be followed by the word or, because a finding of any one of the acts or 
practices defined in the instructions would support recovery under the DTPA. 


Source of instruction. DTPA § 17.46(b)(24) makes it a deceptive trade practice 
to fail “to disclose information concerning goods or services which was known at the 
time of the transaction if such failure to disclose such information was intended to 
induce the consumer into a transaction into which the consumer would not have 
entered had the information been disclosed.” 


Use of statutory language. The supreme court has held that jury submissions of 
section 17.46(b) cases should follow the language of the statute as closely as possible 
but may be altered somewhat to conform to the evidence of the case. Spencer v. Eagle 
Star Insurance Co. of America, 876 S.W.2d 154, 157 (Tex. 1994); Brown v. American 
Transfer & Storage Co., 601 S.W.2d 931, 937 (Tex. 1980); accord Regal Finance Co., 
Ltd. v. Tex Star Motors, Inc., 355 S.W.3d 595, 601 (Tex. 2010) (adopting Spencer and 
Brown in a UCC article 9 case). Material terms, however, should not be omitted or 
substituted. See Transport Insurance Co. v. Faircloth, 898 S.W.2d 269, 273 (Tex. 
1995) (construing DTPA section 17.46(b)(23), renumbered in 2001 as DTPA 
§ 17.46(b)(24)). 


“Goods” includes real estate. The use of the word goods in PJC 102.5 is 
intended to cover real property. See DTPA § 17.45(1). If real estate is involved, how- 
ever, it may be advisable either to include the statutory definition in the charge or to 
substitute a reference to the real estate in question for the word goods. 
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PJC 102.6 Other “Laundry List” Violations (DTPA § 17.46(b)) 
(Comment) 


PJC 102.2-102.5 provide patterns for submitting the most frequently litigated 
claims under section 17.46(b). See Tex. Bus. & Com. Code § 17.46(b)(5), (b)(7), 
(b)(12), (b)(24) (DTPA). However, a claim arising under any other subsection of sec- 
tion 17.46(b) may be handled in the same manner—for example, by adapting the stat- 
utory language to the facts of the case in the form of an instruction to be submitted 
with PJC 102.1. 
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PJC 102.7 Question and Instructions on Unconscionable Action or 
Course of Action (DTPA §§ 17.50(a)(3) and 17.45(5)) 


QUESTION 


Did Don Davis engage in any unconscionable action or course of action that 
was a producing cause of damages to Paul Payne? 


“Producing cause” means a cause that was a substantial factor in bringing 
about the damages, if any, and without which the damages would not have 
occurred. There may be more than one producing cause. 


An unconscionable action or course of action is an act or practice that, to a 
consumer’s detriment, takes advantage of the lack of knowledge, ability, expe- 
rience, or capacity of the consumer to a grossly unfair degree. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 102.7 is to be used with PJC 102.1 to submit a claim based on 
Tex. Bus. & Com. Code § 17.50(a)(3) (DTPA). This statute gives a consumer a cause 
of action for “any unconscionable action or course of action by any person.” The defi- 
nition of “unconscionable action or course of action” is derived from DTPA 
§ 17.45(5). Questions for other causes of action based on the DTPA or the Insurance 
Code may be found at PJC 102.1 (false, misleading, or deceptive act or practice), 
102.8 (warranty), 102.14 (Insurance Code), and 102.21 (knowing or intentional con- 
duct). 


“Producing cause.” Under section 17.50(a) of the DTPA, a “consumer may 
maintain an action where any of the following constitute a producing cause” of actual 
damages. DTPA § 17.50(a) (emphasis added). The definition of “producing cause” is 
from Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 46 (Tex. 2007) (stating that “[d]efin- 
ing producing cause as being a substantial factor in bringing about an injury, and with- 
out which the injury would not have occurred . . . is the definition that should be given 
in the jury charge”). “For DTPA violations,” the Texas Supreme Court has repeatedly 
reaffirmed that “only producing cause must be shown.” Transcontinental Insurance 
Co. v. Crump, 330 S.W.3d 211, 223 (Tex. 2010) (quoting Prudential Insurance Co. of 
America v. Jefferson Associates, Ltd., 896 S.W.2d 156, 161 (Tex. 1995)). In Ledesma, 
the supreme court explained that, “[t]o say that a producing cause is ‘an efficient, 
exciting, or contributing cause that, in a natural sequence, produces the incident in 
question’ is incomplete and, more importantly, provides little concrete guidance ... 
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[and] little practical help” to modern jurors. Ledesma, 242 S.W.3d at 46. The supreme 
court subsequently clarified Ledesma in Transcontinental Insurance Co., wherein it 
reasoned that, although “the use of the ‘efficient, exciting, or contributing cause’ lan- 
guage” to define producing cause “is not, in itself, error,” the supreme court believes 
“those terms ought not to be used to define producing cause in the future.” Transconti- 
nental Insurance Co., 330 S.W.3d at 223-24 & n.12. 


Broad-form submission. PJC 102.7 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Knowing or intentional conduct. If the defendant is found to have knowingly or 
intentionally engaged in any false, misleading, or deceptive conduct, the DTPA pro- 
vides for additional damages. DTPA § 17.50(b)(1). See PJC 102.21 for a question on 
knowing or intentional conduct and PJC 115.11 for a question on additional damages. 


Vicarious liability. If the issue is the vicarious liability of one for another’s con- 
duct, see Celtic Life Insurance Co. v. Coats, 885 S.W.2d 96, 98—99 (Tex. 1994) (dis- 
cussing principal’s liability for acts of agent within the actual or apparent scope of the 
agent’s authority in DTPA and Insurance Code case); and Southwestern Bell Telephone 
Co. v. Wilson, 768 S.W.2d 755, 759 (Tex. App.—Corpus Christi—Edinburg 1988, writ 
denied) (citing Aetna Casualty & Surety Co. v. Love, 121 S.W.2d 986, 990 (Tex. 
1938)) (company liable for unreasonable collection efforts of outside attorneys com- 
mitted for the purpose of accomplishing the mission entrusted to the attorneys). 
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PJC 102.8 Question and Instructions on Warranty 
(DTPA § 17.50(a)(2); Tex. UCC §§ 2.313-—.315) 


QUESTION 
Was the failure, if any, of Don Davis to comply with a warranty a producing 
cause of damages to Paul Payne? 


“Producing cause” means a cause that was a substantial factor in bringing 
about the damages, if any, and without which the damages would not have 
occurred. There may be more than one producing cause. 


“Failure to comply with a warranty” means any of the following: 
[Insert appropriate instructions. ] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 102.8 is a basic question that should be appropriate in most 
cases brought under Tex. Bus. & Com. Code § 17.50(a)(2) (DTPA). See also Tex. Bus. 
& Com. Code §§ 2.313—.315 (Tex. UCC). Questions for other causes of action based 
on the DTPA or the Insurance Code may be found at PJC 102.1 (false, misleading, or 
deceptive act or practice), 102.7 (unconscionable action), 102.14 (Insurance Code), 
and 102.21 (knowing or intentional conduct). 


Accompanying instructions. Instructions to accompany PJC 102.8, informing 
the jury what type of conduct should be considered under the question, are at PJC 
102.9-102.13. If more than one instruction is used, each must be separated by the 
word or, because a finding of any one of the acts or practices defined in the instruc- 
tions would support recovery under the DTPA. 


Creation of warranty. The DTPA does not define “warranty.” Nor does it create 
any warranties; therefore, any warranty must be established independently of the Act. 
Melody Home Manufacturing Co. v. Barnes, 741 S.W.2d 349, 355 (Tex. 1987) (citing 
La Sara Grain Co. v. First National Bank of Mercedes, 673 S.W.2d 558, 565 (Tex. 
1984)). 


“Producing cause.” Under section 17.50(a) of the DTPA, a “consumer may 
maintain an action where any of the following constitute a producing cause” of actual 
damages. DTPA § 17.50(a) (emphasis added). The definition of “producing cause” is 
from Ford Motor Co. v. Ledesma, 242 S.W.3d 32, 46 (Tex. 2007) (stating that “[d]efin- 
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ing producing cause as being a substantial factor in bringing about an injury, and with- 
out which the injury would not have occurred . . . is the definition that should be given 
in the jury charge”). “For DTPA violations,” the Texas Supreme Court has repeatedly 
reaffirmed that “only producing cause must be shown.” Transcontinental Insurance 
Co. v. Crump, 330 S.W.3d 211, 223 (Tex. 2010) (quoting Prudential Insurance Co. of 
America v. Jefferson Associates, Ltd., 896 S.W.2d 156, 161 (Tex. 1995)). In Ledesma, 
the supreme court explained that, “[t]o say that a producing cause is ‘an efficient, 
exciting, or contributing cause that, in a natural sequence, produces the incident in 
question’ is incomplete and, more importantly, provides little concrete guidance ... 
[and] little practical help” to modern jurors. Ledesma, 242 S.W.3d at 46. The supreme 
court subsequently clarified Ledesma in Transcontinental Insurance Co., wherein it 
reasoned that, although “the use of the ‘efficient, exciting, or contributing cause’ lan- 
guage” to define producing cause “‘is not, in itself, error,” the supreme court believes 
“those terms ought not to be used to define producing cause in the future.” Transconti- 
nental Insurance Co., 330 S.W.3d at 223-24 & n.12. 


Broad-form submission. PJC 102.8 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Casteel doctrine. 


Knowing or intentional conduct. If the defendant is found to have knowingly or 
intentionally engaged in any false, misleading, or deceptive conduct, the DTPA pro- 
vides for additional damages. DTPA § 17.50(b)(1). See PJC 102.21 for a question on 
knowing or intentional conduct and PJC 115.11 for a question on additional damages. 


Vicarious liability. If the issue is the vicarious liability of one for another’s con- 
duct, see Celtic Life Insurance Co. v. Coats, 885 S.W.2d 96, 98—99 (Tex. 1994) (dis- 
cussing principal’s liability for acts of agent within the actual or apparent scope of the 
agent’s authority in DTPA and Insurance Code case); and Southwestern Bell Telephone 
Co. v. Wilson, 768 S.W.2d 755, 759 (Tex. App.—Corpus Christi—Edinburg 1988, writ 
denied) (citing Aetna Casualty & Surety Co. v. Love, 121 S.W.2d 986, 990 (Tex. 
1938)) (company liable for unreasonable collection efforts of outside attorneys com- 
mitted for the purpose of accomplishing the mission entrusted to the attorneys). 
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PJC 102.9 Express Warranty—Goods or Services 
(DTPA § 17.50(a)(2); Tex. UCC § 2.313) 


Failing to comply with an express warranty. 


An express warranty is any affirmation of fact or promise made by Don 
Davis that relates to the [describe particular goods| and becomes part of the 
basis of the bargain. It is not necessary that formal words such as “warrant” or 
“guarantee” be used or that there be a specific intent to make a warranty. 


[or] 


COMMENT 


When to use. PJC 102.9 may be used with PJC 102.8 to submit a claim of breach 
of express warranty involving the sale of goods. See Tex. Bus. & Com. Code 
§ 17.50(a)(2) (DTPA); see also Tex. Bus. & Com. Code § 2.313 (Tex. UCC) (creation 
of express warranty). 


Use of “or.” If used with other instructions (see PJC 102.10—102.13), PJC 102.9 
must be followed by the word or, because a finding of any one of the acts or practices 
defined in the instructions would support recovery under the DTPA. 


Creation of warranty. The DTPA does not define “warranty.” Nor does it create 
any warranties; therefore, any warranty must be established independently of the Act. 
Melody Home Manufacturing Co. v. Barnes, 741 S.W.2d 349, 355 (Tex. 1987) (citing 
La Sara Grain Co. v. First National Bank of Mercedes, 673 S.W.2d 558, 565 (Tex. 
1984)). 


Goods or services. The Uniform Commercial Code defines and creates warran- 
ties in the sale of goods. Tex. UCC § 2.313. It defines “goods” as “all things . . . mov- 
able at the time of identification to the contract for sale” and “the unborn young of 
animals and growing crops and other identified things attached to realty.” Tex. UCC 
§ 2.105(a). The DTPA, however, has a broader definition of “goods” in that it includes 
real estate. DTPA § 17.45(1) (“goods” means tangible chattels or real property pur- 
chased or leased for use). The DTPA also includes services. DTPA § 17.45(2). 


There are no decisions compelling the use of the UCC definition of express war- 
ranty set forth in PJC 102.9 in a nongoods case. In Southwestern Bell Telephone Co. v. 
FDP Corp., 811 S.W.2d 572, 574 (Tex. 1991), the supreme court stated that because 
“sale of advertising is predominantly a service transaction, not a sale of goods, the 
warranty provisions of Article Two of the [UCC] do not explicitly govern this case.” 
The court also stated that “although the case at bar involves a service transaction, ref- 
erence to the Code is instructive.” Southwestern Bell Telephone Co., 811 S.W.2d at 
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575. The Committee expresses no opinion on whether the above definition should be 
used in nongoods cases. 


Affirmation merely of value of goods. A mere affirmation of the value of the 
goods or a statement purporting to be merely the seller’s opinion or commendation of 
the goods does not create a warranty. Tex. UCC § 2.313(b). 


Superior knowledge. If the seller has knowledge superior to that of the con- 
sumer, however, such an affirmation may create a warranty. Valley Datsun v. Martinez, 
578 S.W.2d 485, 490 (Tex. App.—Corpus Christi-Edinburg 1979, no writ) (seller’s 
knowledge, in conjunction with buyer’s ignorance, operated to “make the slightest 
divergence from mere praise into representations of fact” and create warranty). In a 
case in which the issue is in dispute, the jury might be asked whether the defendant 
had such knowledge: 


Did Don Davis have, or purport to have, superior knowledge of the 
subject matter of any misrepresentation that you have found was a 
producing cause of Paul Payne’s damages? 


Don Davis had superior knowledge of the subject matter if his 
knowledge or information regarding that subject matter was superior 
to that possessed by Paul Payne and Paul Payne did not have equal 
access to such knowledge or information. 


Don Davis purported to have superior knowledge if he had the 
appearance of having such knowledge or implied, professed out- 
wardly, or claimed that he had such knowledge regarding a matter 
that was not equally open to Paul Payne. 


For discussions of the “superior knowledge” rule, see Italian Cowboy Partners, Ltd. 
v. Prudential Insurance Co. of America, 341 S.W.3d 323, 337-39 (Tex. 2011); Tren- 
holm v. Ratcliff, 646 S.W.2d 927, 930 (Tex. 1983); United States Pipe & Foundry Co. 
v. City of Waco, 108 S.W.2d 432, 435-37 (Tex. 1937); Valley Datsun, 578 S.W.2d at 
490; and General Supply & Equipment Co. v. Phillips, 490 S.W.2d 913, 917 (Tex. 
App.—Tyler 1972, writ ref d n.r.e.). 
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PJC 102.10 Implied Warranty of Merchantability—Goods 
(DTPA § 17.50(a)(2); Tex. UCC § 2.314(b)(3)) 


Furnishing goods that, because of a lack of something necessary for ade- 
quacy, were not fit for the ordinary purposes for which such goods are used [or] 


COMMENT 


When to use. PJC 102.10 may be used with PJC 102.8 to submit a cause of action 
for breach of an implied warranty of merchantability under Tex. Bus. & Com. Code 
§ 2.314(b)(3) (Tex. UCC). See also Tex. Bus. & Com. Code § 17.50(a)(2) (DTPA); 
Plas-Tex, Inc. v. U.S. Steel Corp., 772 S.W.2d 442, 444 (Tex. 1989). 


Use of “or.” If used with other instructions (see PJC 102.9 and 102.11—102.13), 
PJC 102.10 must be followed by the word or, because a finding of any one of the acts 
or practices defined in the instructions would support recovery under the DTPA. 


Caveat. Note that the above instruction is appropriate only for a case brought 
under Tex. UCC § 2.314(b)(3). See Plas-Tex, Inc., 772 S.W.2d at 444-45. Plas-Tex, 
Inc. defined “defect” as “a condition of the goods that renders them unfit for the ordi- 
nary purposes for which they are used because of a lack of something necessary for 
adequacy.” Plas-Tex, Inc., 772 S.W.2d at 444. For simplicity and clarity, the Commit- 
tee has included only the definition itself in the above instruction. The Committee 
expresses no opinion about the above definition’s applicability if the evidence shows a 
presence, rather than a lack, of something that makes the goods unfit. 


Other elements of merchantability. For cases involving other elements of mer- 
chantability, the instruction should be modified to delete the reference to “defect” and 
to include the relevant elements raised by the evidence. The elements are as follows: 


Furnishing fungible goods not of fair average quality within the 
description; 


Furnishing goods that did not run, within the variations permitted 
by the agreement, of even kind, quality, and quantity within each unit 
and among all units involved; 


Furnishing goods that were not adequately contained, packaged, 
and labeled as the agreement required; 


Furnishing goods that did not conform to the promises or affirma- 
tions of fact made on the container or label. 


Tex. UCC § 2.314(b)(2), (b)(4)-(6); see also Tex. UCC § 2.314(b)(1). 
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Seller must be merchant. The implied warranty arises only if the seller is a 
“merchant” as defined in Tex. UCC § 2.104(a). Tex. UCC § 2.314(a). Whether the 
seller is subject to the statute has been held to be a jury issue. Nelson v. Union Equity 
Co-operative Exchange, 536 S.W.2d 635, 641 (Tex. App.—Fort Worth 1976), aff'd on 
other grounds, 548 S.W.2d 352 (Tex. 1977). 
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PJC 102.11 Implied Warranty of Fitness for Particular Purpose— 
Goods (DTPA § 17.50(a)(2); Tex. UCC § 2.315) 


Furnishing or selecting goods that were not suitable for a particular purpose 
if Don Davis had reason to know the purpose and also had reason to know that 
Paul Payne was relying on Don Davis’s skill or judgment to furnish or select 
suitable goods [or] 


COMMENT 


When to use. PJC 102.11 may be used with PJC 102.8 to submit a claim of 
breach of an implied warranty of fitness for a particular purpose. See Tex. Bus. & 
Com. Code § 17.50(a)(2) (DTPA); Tex. Bus. & Com. Code § 2.315 (Tex. UCC). 


Use of “or.” If used with other instructions (see PJC 102.10 and 102.12—102.13), 
PJC 102.11 must be followed by the word or, because a finding of any one of the acts 
or practices defined in the instructions would support recovery under the DTPA. 


Defendant need not be merchant. Note that this warranty does not require the 
defendant to be a “merchant,” as does the implied warranty of merchantability in Tex. 
UCC § 2.314. See PJC 102.10. 
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PJC 102.12 Implied Warranty of Good and Workmanlike 
Performance—Services (DTPA § 17.50(a)(2)) 


Failing to perform services in a good and workmanlike manner. 


A good and workmanlike manner is that quality of work performed by one 
who has the knowledge, training, or experience necessary for the successful 
practice of a trade or occupation and performed in a manner generally consid- 
ered proficient by those capable of judging such work. 


[or] 


COMMENT 


When to use. PJC 102.12, when used with PJC 102.8, submits the claim of a 
breach of an implied warranty to perform services in a good and workmanlike manner. 
See Tex. Bus. & Com. Code § 17.50(a)(2) (DTPA); Melody Home Manufacturing Co. 
v. Barnes, 741 S.W.2d 349, 354 (Tex. 1987) (implied warranty to repair or modify 
goods or property in good and workmanlike manner); Humber v. Morton, 426 S.W.2d 
554, 559 (Tex. 1968) (implied warranty of construction of new home in good and 
workmanlike manner). In Parkway Co. v. Woodruff, 901 S.W.2d 434, 439 (Tex. 1995), 
the supreme court announced that this service warranty (1) “will not be judicially 
imposed unless there is a demonstrated need for it”; and (2) “extends only to services 
provided to remedy defects existing at the time of the relevant consumer transaction.” 
The warranty is a “gap-filler” warranty that “attaches to a contract if the parties’ agree- 
ment does not provide for the quality of the services to be rendered or how such ser- 
vices are to be performed.” Gonzales v. Southwest Olshan Foundation Repair Co., 400 
S.W.3d 52, 56 (Tex. 2013). 


During the period in which the Texas Residential Construction Commission Act 
was in effect (September 1, 2003, to September 1, 2009), the workmanship and habit- 
ability warranties for new residential construction were supplanted by statute. See Tex. 
Prop. Code §§ 401.006, 408.001(2). 


Use of “or.” If used with other instructions (see PJC 102.9-102.11 and 102.13), 
PJC 102.12 must be followed by the word or, because a finding of any one of the acts 
or practices defined in the instructions would support recovery under the DTPA. 


Source of instruction. The above instruction is from Melody Home Manufactur- 
ing Co., 741 S.W.2d at 354. 


Independent of warranty of habitability. The warranty covered by PJC 102.12 
parallels the implied warranty of habitability addressed in PJC 102.13, and the two 
implied warranties may overlap. Centex Homes v. Buecher, 95 S.W.3d 266, 273 (Tex. 
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2002). There is no need for additional language in the instruction, such as “and suit- 
able for human habitation.” Cocke v. White, 697 S.W.2d 739, 744 (Tex. App.—Corpus 
Christi-Edinburg 1985, writ ref’d n.re.). 
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PJC 102.13 Implied Warranty of Habitability (DTPA § 17.50(a)(2)) 


Selling a home that was not suitable for human habitation [or] 


COMMENT 


When to use. PJC 102.13 may be used with PJC 102.8 to submit a claim of 
breach of implied warranty of habitability. See Tex. Bus. & Com. Code § 17.50(a)(2) 
(DTPA); Humber v. Morton, 426 S.W.2d 554, 559 (Tex. 1968) (implied warranty of 
habitability in new home construction); see also Gupta v. Ritter Homes, Inc., 646 
S.W.2d 168, 169 (Tex. 1983) (warranty extends to all subsequent purchasers). But see 
PPG Industries v. JMB/Houston Centers Partners Ltd. Partnership, 146 S.W.3d 79, 88 
n.37 (Tex. 2004) (asserting that Gupta has been overruled on this issue). During the 
period in which the Texas Residential Construction Commission Act was in effect 
(September 1, 2003, to September 1, 2009), the workmanship and habitability warran- 
ties for new residential construction were supplanted by statute. See former Tex. Prop. 
Code §§ 401.006, 408.001(2). 


Use of “or.” If used with other instructions (see PJC 102.9-102.12), PJC 102.13 
must be followed by the word or, because a finding of any one of the acts or practices 
defined in the instructions would support recovery under the DTPA. 


Habitability in residential leases. In Kamarath v. Bennett, 568 S.W.2d 658, 660— 
61 (Tex. 1978), the court found an implied warranty of habitability applicable to a 
rented apartment. However, legislation has since been passed setting forth the specific 
duties of a landlord “to repair and remedy” residential premises. Tex. Prop. Code 
§ 92.052; see also Daitch v. Mid-America Apartment Communities, Inc., 250 S.W.3d 
191, 195 (Tex. App.—Dallas 2008, no pet.) (holding that Kamarath has been super- 
seded by Tex. Prop. Code § 92.052). These duties are in lieu of existing common-law 
and statutory warranties. Tex. Prop. Code § 92.061. 


Suitability in commercial leases. In Davidow v. Inwood North Professional 
Group—Phase I, 747 S.W.2d 373, 377 (Tex. 1988), the court held that an implied war- 
ranty of suitability had been breached in the commercial lease of a doctor’s office. See 
also Gym-N-I Playgrounds, Inc. v. Snider, 220 S.W.3d 905, 910 (Tex. 2007) (“Davi- 
dow merely expanded the application of the implied warranty of habitability already 
recognized in residential leases in Kamarath v. Bennett.”). In an appropriate case, the 
language of PJC 102.13 may be adapted to cover the breach of this warranty. 


Distinguished from “good and workmanlike” warranty. The Humber warranty 
contains two distinct elements: (1) warranty of good and workmanlike manner of con- 
struction of a new home and (2) warranty of habitability. Evans v. J. Stiles, Inc., 689 
S.W.2d 399, 400 (Tex. 1985). Unlike the implied warranty of good and workmanlike 
performance, the implied warranty of habitability “looks only to the finished product” 
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and “only protects new home buyers from conditions that are so defective that the 
property is unsuitable for its intended use as a home.” Centex Homes v. Buecher, 95 
S.W.3d 266, 273 (Tex. 2002). As “compared to the warranty of good workmanship, 
the warranty of habitability represents a form of strict liability” because “the adequacy 
of the completed structure and not the manner of performance by the builder governs 
liability.” Centex Homes, 95 S.W.3d at 273 (internal quotation marks omitted). For the 
warranty of good and workmanlike manner of construction, see PJC 102.12. 


The warranty covered by PJC 102.12 parallels the implied warranty of habitability 
addressed in PJC 102.13, and the two implied warranties may overlap. Centex Homes, 
95 S.W.3d at 273. 
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PJC 102.14 Question on Insurance Code Chapter 541 


QUESTION 


Did Don Davis engage in any unfair or deceptive act or practice that caused 
damages to Paul Payne? 


“Unfair or deceptive act or practice” means any of the following: 
[Insert appropriate instructions. ] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 102.14 is a basic question that should be appropriate in most 
cases brought under Tex. Ins. Code ch. 541 (formerly Tex. Ins. Code art. 21.21). Code 
section 541.003 also prohibits “unfair methods of competition,” and in such a case 
PJC 102.14 should be modified as appropriate. Questions for causes of action based on 
the DTPA may be found at PJC 102.1 (false, misleading, or deceptive act or practice), 
102.7 (unconscionable action), and 102.8 (warranty). See also PJC 102.21 (knowing 
or intentional conduct). 


Accompanying instructions. Instructions to accompany PJC 102.14, informing 
the jury what type of conduct should be considered under the question, are at PJC 
102.16—102.19. If more than one instruction is used, each must be separated by the 
word or, because a finding of any one of the acts or practices defined in the instruc- 
tions would support recovery under the Insurance Code. 


Broad-form submission. PJC 102.14 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). In Crown Life Insurance Co. v. Casteel, 
the supreme court reviewed a charge that included five DTPA “laundry-list” theories 
of liability incorporated into a single question submitting an article 21.21 claim. 
Crown Life Insurance Co. v. Casteel, 22 S.W.3d 378, 387-88 (Tex. 2000). The 
supreme court held that it was error to submit four of the five DTPA-based theories of 
liability because Casteel did not possess the requisite consumer status to maintain an 
article 21.21 claim. Casteel, 22 S.W.3d at 388. Most importantly, the supreme court 
decided that this error should be presumed to be harmful when a single broad-form lia- 
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bility question commingles valid and invalid theories of liability such that it cannot be 
determined whether the improperly submitted theories formed the sole basis for the 
jury’s finding. Casteel, 22 S.W.3d at 388-89. For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Knowing conduct. If the defendant is found to have knowingly engaged in an 
unfair or deceptive act or practice, the Insurance Code provides for additional dam- 
ages. Tex. Ins. Code § 541.152(b). See PJC 102.21 for a question on knowing conduct 
and PJC 115.11 for a question on additional damages. 


Additional damages. An award of additional damages is discretionary with the 
trier of fact if the defendant acted knowingly. To seek additional damages, the plaintiff 
should submit the question on knowing conduct as in PJC 102.21 and then should ask 
the jury to determine the amount of additional damages as in PJC 115.11. 


Causation. Unlike the DTPA questions (PJC 102.1, 102.7, and 102.8), PJC 
102.14 does not contain the term “producing cause,” because the Insurance Code does 
not refer to “producing cause” as an element. Instead, the Code grants a cause of 
action to a person who has sustained actual damages “caused by” another’s engaging 
in a prohibited act. See Tex. Ins. Code § 541.151 (formerly Tex. Ins. Code art. 21.21, 
§ 16(a)). The Committee believes that “producing cause” need not be submitted to 
obtain actual damages as long as the damages question inquires about damages that 
were caused by the prohibited conduct. The insurance damages question, PJC 115.13, 
contains such an inquiry. For a discussion of the special causation issues relating to 
recovery of policy benefits as damages, see the PJC 115.13 Comment. 


Vicarious liability. If the issue is the vicarious liability of one for another’s con- 
duct, see Celtic Life Insurance Co. v. Coats, 885 S.W.2d 96, 98—99 (Tex. 1994) (dis- 
cussing principal’s liability for acts of agent within the actual or apparent scope of the 
agent’s authority in DTPA and Insurance Code case); and Southwestern Bell Telephone 
Co. v. Wilson, 768 S.W.2d 755, 759 (Tex. App.—Corpus Christi—Edinburg 1988, writ 
denied) (citing Aetna Casualty & Surety Co. v. Love, 121 S.W.2d 986, 990 (Tex. 
1938)) (company liable for unreasonable collection efforts of outside attorneys com- 
mitted for the purpose of accomplishing the mission entrusted to the attorneys). 


[PJC 102.15 is reserved for expansion.] 
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PJC 102.16 Misrepresentations or False Advertising of Policy 
Contracts—Insurance (Tex. Ins. Code § 541.051(1)) 


Making or causing to be made any statement misrepresenting the terms, ben- 
efits, or advantages of an insurance policy [or] 


COMMENT 


When to use. PJC 102.16 may be used with PJC 102.14 to submit a claim of mis- 
representation or false advertising of an insurance policy. See Tex. Ins. Code 
§ 541.051(1) (formerly Tex. Ins. Code art. 21.21, § 4(1)); Royal Globe Insurance Co. 
v. Bar Consultants, Inc., 577 S.W.2d 688 (Tex. 1979). A claim may also be brought 
under Tex. Bus. & Com. Code § 17.50(a)(4) (DTPA). 


Use of “or.” If used with other instructions (see PJC 102.17—102.19), PJC 102.16 
must be followed by the word or, because a finding of any one of the acts or practices 
defined in the instructions would support recovery. 


Use of statutory language. The supreme court has held that jury submission in 
this type of case should follow the statutory language as closely as possible but may be 
altered somewhat to conform to the evidence of the case. Spencer v. Eagle Star Insur- 
ance Co. of America, 876 S.W.2d 154, 157 (Tex. 1994); Brown v. American Transfer & 
Storage Co., 601 S.W.2d 931, 937 (Tex. 1980); accord Regal Finance Co., Ltd. v. Tex 
Star Motors, Inc., 355 S.W.3d 595, 601 (Tex. 2010) (adopting Spencer and Brown ina 
UCC article 9 case). Material terms, however, should not be omitted or substituted. 
See Transport Insurance Co. v. Faircloth, 898 S.W.2d 269, 273 (Tex. 1995) (constru- 
ing DTPA section 17.46(b)(23), renumbered in 2001 as DTPA § 17.46(b)(24)). 


Adapt instruction for other claims. Other kinds of conduct are outlawed by 
chapter 541, subchapter B, of the Insurance Code, all of which are actionable under 
DTPA § 17.50(a)(4) and Tex. Ins. Code ch. 541, subch. D, and the instruction should 
be adapted to include the kind involved in the case. See, e.g., Tex. Ins. Code § 541.054 
(“Boycott, Coercion and Intimidation”). For sample instructions submitting other 
claims under chapter 541, subchapter B, see PJC 102.17—102.19. For other conduct 
prohibited by other subparts of subchapter B, instructions may be drafted using the 
above instruction or the forms at PJC 102.17—102.19. 


153 


PJC 102.17 DTPA/INSURANCE CODE 


PJC 102.17 False Information or Advertising—Insurance 
(Tex. Ins. Code § 541.052) 


Making, or directly or indirectly causing to be made, an assertion, represen- 
tation, or statement with respect to insurance that was untrue, deceptive, or 
misleading [or] 


COMMENT 


When to use. PJC 102.17 should be used with PJC 102.14 to submit a claim 
under Tex. Ins. Code § 541.052 (formerly Tex. Ins. Code art. 21.21, § 4(2)), which 
prohibits false information and false advertising in the business of insurance. See 
Royal Globe Insurance Co. v. Bar Consultants, Inc., 577 S.W.2d 688, 691-92 (Tex. 
1979). A claim may also be brought under Tex. Bus. & Com. Code § 17.50(a)(4) 
(DTPA). 


Use of “or.” If used with other instructions (see PJC 102.16 and 102.18—102.19), 
PJC 102.17 must be followed by the word or, because a finding of any one of the acts 
or practices defined in the instructions would support recovery. 


Use of statutory language. The supreme court has held that jury submission in 
this type of case should follow the statutory language as closely as possible but may be 
altered somewhat to conform to the evidence of the case. Spencer v. Eagle Star Insur- 
ance Co. of America, 876 S.W.2d 154, 157 (Tex. 1994); Brown v. American Transfer & 
Storage Co., 601 S.W.2d 931, 937 (Tex. 1980); accord Regal Finance Co., Ltd. v. Tex 
Star Motors, Inc., 355 S.W.3d 595, 601 (Tex. 2010) (adopting Spencer and Brown in a 
UCC article 9 case). Material terms, however, should not be omitted or substituted. 
See Transport Insurance Co. v. Faircloth, 898 S.W.2d 269, 273 (Tex. 1995) (constru- 
ing DTPA section 17.46(b)(23), renumbered in 2001 as DTPA § 17.46(b)(24)). 


Adapt instruction for other claims. Other kinds of conduct are outlawed by 
chapter 541, subchapter B, of the Insurance Code, all of which are actionable under 
DTPA § 17.50(a)(4) and Tex. Ins. Code ch. 541, subch. D, and the instruction should 
be adapted to include the kind involved in the case. See, e.g., Tex. Ins. Code § 541.054 
(“Boycott, Coercion and Intimidation”). For sample instructions submitting other 
claims under chapter 541, subchapter B, see PJC 102.16, 102.18, and 102.19. For 
other conduct prohibited by other subparts of chapter 541, subchapter B, instructions 
may be drafted using the above instruction or the forms at PJC 102.16 and 102.18— 
102.19. 
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PJC 102.18 Unfair Insurance Settlement Practices 
(Tex. Ins. Code § 541.060) 


Misrepresenting to a claimant a material fact or policy provision relating to 
the coverage at issue [or] 


Failing to attempt in good faith to effectuate a prompt, fair, and equitable set- 
tlement of a claim when the insurer’s liability has become reasonably clear [or] 


Failing to attempt in good faith to effectuate a prompt, fair, and equitable set- 
tlement of a claim under one portion of a policy, for which the insurer’s liabil- 
ity has become reasonably clear, to influence Paul Payne to settle as another 
claim under another portion of the coverage [or] 


Failing to provide promptly to Paul Payne a reasonable explanation of the 
factual and legal basis in the policy for an insurer’s denial of the claim [or the 
insurer ’s offer of a compromise settlement of the claim] [or] 


Failing to affirm or deny coverage of a claim within a reasonable time [or] 


Failing to submit a reservation of rights letter to Paul Payne within a reason- 
able time [or] 


Refusing [or failing to make or unreasonably delaying] a settlement offer 
under Paul Payne’s policy, because other coverage may have been available [or 
because other parties may be responsible for the damages Paul Payne suf- 


fered] [or] 


Trying to enforce a full and final release of a claim by Paul Payne, when 
only a partial payment had been made, unless the release was for a doubtful or 
disputed claim [or] 


Refusing to pay a claim without conducting a reasonable investigation of the 
claim [or] 


Delaying [or refusing] to settle Paul Payne’s claim solely because there was 
other insurance available to satisfy all or any part of the loss that formed the 
basis of his claim [or] 


Requiring that Paul Payne produce his federal income tax returns for inspec- 
tion or investigation, as a condition of settling his claim [or] 
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COMMENT 


When to use. PJC 102.18 may be used with PJC 102.14 to submit a cause of 
action for unfair settlement practices under Tex. Ins. Code § 541.060 (formerly Tex. 
Ins. Code art. 21.21, § 4(10)). Use only the subpart(s) raised by the pleadings and the 
evidence. 


Use of “or.” If used with other instructions (see PJC 102.16—102.17 and 102.19), 
or if more than one subpart is used, each subpart used from PJC 102.18 must be fol- 
lowed by the word or, because a finding of any one of the acts or practices defined in 
the instructions would support recovery. 


Source of instruction. PJC 102.18 is based on Tex. Ins. Code § 541.060, which 
prohibits unfair settlement practices. 


Use of statutory language. The supreme court has held that jury submission in 
this type of case should follow the statutory language as closely as possible but may be 
altered somewhat to conform to the evidence of the case. Spencer v. Eagle Star Insur- 
ance Co. of America, 876 S.W.2d 154, 157 (Tex. 1994); Brown v. American Transfer & 
Storage Co., 601 S.W.2d 931, 937 (Tex. 1980); accord Regal Finance Co., Ltd. v. Tex 
Star Motors, Inc., 355 S.W.3d 595, 601 (Tex. 2010) (adopting Spencer and Brown ina 
UCC article 9 case). Material terms, however, should not be omitted or substituted. 
See Transport Insurance Co. v. Faircloth, 898 S.W.2d 269, 273 (Tex. 1995) (constru- 
ing Texas Business and Commerce Code section 17.46(b)(23) (DTPA), renumbered in 
2001 as DTPA § 17.46(b)(24)). Several of the subsections in Tex. Ins. Code § 541.060 
contain additional terms that may be added to the instruction or that may preclude sub- 
mission of a particular practice. The bracketed language should be added or substi- 
tuted to conform to the evidence in the case. See Brown, 601 S.W.2d at 937. 


Liability insurance cases. In Rocor International, Inc. v. National Union Fire 
Insurance Co., 77 S.W.3d 253, 260 (Tex. 2002), the supreme court held that a liability 
insurer may be liable to an insured under Tex. Ins. Code art. 21.21 (now codified as 
Tex. Ins. Code ch. 541) for failing to settle a third-party claim when the insurer’s lia- 
bility becomes reasonably clear. The court held that the insurer’s liability becomes rea- 
sonably clear when “(1) the policy covers the claim, (2) the insured’s liability is 
reasonably clear, (3) the claimant has made a proper settlement demand within policy 
limits, and (4) the demand’s terms are such that an ordinarily prudent insurer would 
accept it.” Rocor International, Inc., 77 S.W.3d at 262. Element (1), in most cases, will 
be a question of law or will require resolution of a separate fact question. Element (3), 
in most cases, will involve a question of law. The following instruction would be 
appropriate to submit elements (2) and (4): 


You are instructed that an “insurer’s liability has become reason- 
ably clear” when the insured’s liability to the claimant in the underly- 
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ing case is reasonably clear and the claimant’s settlement demand to 
the insured is such that an ordinarily prudent insurer would accept it. 
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PJC 102.19 Misrepresentation—Insurance 
(Tex. Ins. Code § 541.061) 


Making any misrepresentation relating to an insurance policy by— 
1. making any untrue statement of a material fact; or 


2. failing to state a material fact that is necessary to make other state- 
ments not misleading, considering the circumstances under which the state- 
ments are made; or 


3. making any statement in a manner that would mislead a reasonably 
prudent person to a false conclusion of a material fact; or 


4. stating that [insert any misstatement of law]; or 


5. failing to disclose [insert matters required by law to be disclosed]. 


[or] 


COMMENT 


When to use. PJC 102.19 may be used with PJC 102.14 to submit a cause of 
action for any misrepresentation relating to an insurance policy. See Tex. Ins. Code 
§ 541.061 (formerly Tex. Ins. Code art. 21.21, § 4(11)). 


Use of “or.” If used with other instructions (see PJC 102.16—102.18), PJC 102.19 
must be followed by the word or, because a finding of any one of the acts or practices 
defined in the instructions would support recovery. 


Source of instruction. PJC 102.19 is based on Tex. Ins. Code § 541.061, which 
prohibits misrepresentation. 


Use of statutory language. The supreme court has held that jury submission in 
this type of case should follow the statutory language as closely as possible but may be 
altered somewhat to conform to the evidence of the case. Spencer v. Eagle Star Insur- 
ance Co. of America, 876 S.W.2d 154, 157 (Tex. 1994); Brown v. American Transfer & 
Storage Co., 601 S.W.2d 931, 937 (Tex. 1980); accord Regal Finance Co., Ltd. v. Tex 
Star Motors, Inc., 355 S.W.3d 595, 601 (Tex. 2010) (adopting Spencer and Brown in a 
UCC article 9 case). Material terms, however, should not be omitted or substituted. 
See Transport Insurance Co. v. Faircloth, 898 S.W.2d 269, 273 (Tex. 1995) (constru- 
ing Texas Business and Commerce Code section 17.46(b)(23) (DTPA), renumbered in 
2001 as DTPA § 17.46(b)(24)). Subparts 4 and 5 of PJC 102.19 submit questions relat- 
ing to misstatements of law and failures to disclose information required by law. It is 
the Committee’s opinion that these prohibitions require a preliminary determination 
by the trial court about whether the conduct was a misstatement of law or nondisclo- 
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sure of information required by law to be disclosed, before the jury decides whether 
the conduct occurred. Therefore, the instruction should be adapted to conform to the 
specific conduct found by the trial court. 


[PJC 102.20 is reserved for expansion.] 
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PJC 102.21 Question and Instructions on Knowing or Intentional 
Conduct 
If you answered “Yes” to Question [102.1, 102.7, 102.8, or 102.14], 


then answer the following question. Otherwise, do not answer the following 
question. 


QUESTION 


Did Don Davis engage in any such conduct knowingly [intentionally]? 


“Knowingly” means actual awareness, at the time of the conduct, of the fal- 
sity, deception, or unfairness of the conduct in question or actual awareness of 
the conduct constituting a failure to comply with a warranty. Actual awareness 
may be inferred where objective manifestations indicate that a person acted 
with actual awareness. 


[And/or insert definition of “intentionally. ”] 


In answering this question, consider only the conduct that you have found 
was a producing cause of damages to Paul Payne. 
Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 102.21 is to be used if there is evidence that the defendant 
knowingly or intentionally engaged in conduct that violates the DTPA or Insurance 
Code. See Tex. Bus. & Com. Code § 17.50(b)(1) (DTPA); Tex. Ins. Code § 541.152(b) 
(formerly Tex. Ins. Code art. 21.21, § 16(b)(1)). 


The Insurance Code allows the jury to award up to three times the plaintiff s actual 
damages if the defendant acted “knowingly.” Tex. Ins. Code § 541.152(b). In contrast, 
the DTPA distinguishes between economic damages and mental anguish damages. A 
finding that the defendant acted “knowingly” allows discretionary trebling only of the 
plaintiff's economic damages. Discretionary trebling of both economic damages and 
mental anguish damages is allowed only if the defendant acted intentionally. DTPA 
§ 17.50(b)(1). 


Broad-form submission. PJC 102.21 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
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R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Casteel doctrine. 


Definition of “knowingly.” The definition of “knowingly” comes from DTPA 
§ 17.45(9). The definition is different under Tex. Ins. Code § 541.002(1). In a suit 
brought under that statute, the definition should read: 


“Knowingly” means actual awareness of the falsity, unfairness, or 
deceptiveness of the act or practice on which a claim for damages is 
based. Actual awareness may be inferred if objective manifestations 
indicate that a person acted with actual awareness. 


Tex. Ins. Code § 541.002(1). 


Definition and use of “intentionally.” The difference between “knowledge” and 
“intent” is that under “intent” the defendant specifically intended that the consumer act 
in detrimental reliance. Compare DTPA § 17.45(9), with § 17.45(13). A finding that 
the defendant acted knowingly allows discretionary trebling only of economic dam- 
ages under the DTPA, whereas a finding of intentional conduct allows discretionary 
trebling of both economic and mental anguish damages. DTPA § 17.50(b)(1). If both 
economic damages and mental anguish damages are sought, the consumer may choose 
to submit separate questions on the defendant’s knowledge and intent, or a single ques- 
tion on intent. 


If the defendant’s intent is submitted, the following definition should be used in 
addition to, or instead of, the definition of “knowingly”: 


“Intentionally” means actual awareness of the falsity, deception, or 
unfairness of the conduct in question or actual awareness of the con- 
duct constituting a failure to comply with a warranty, coupled with 
the specific intent that the consumer act in detrimental reliance on the 
falsity or deception [or detrimental ignorance of the unfairness]. 
Specific intent may be inferred where objective manifestations indi- 
cate that a person acted intentionally [or may be inferred from facts 
showing that the person acted with such flagrant disregard of pru- 
dent and fair business practices that the person should be treated as 
having acted intentionally]. 


DTPA § 17.45(13). The bracketed language should be added or substituted to conform 
to the evidence in the case. See Brown v. American Transfer & Storage Co., 601 
S.W.2d 931, 937 (Tex. 1980). 


Additional damages for knowing or intentional conduct. See PJC 115.11 fora 
question on additional damages that may be used if PJC 102.21 is answered “Yes.” 
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Actual awareness of failure to comply with a warranty. If the case does not 
involve a breach of warranty, the phrase “or actual awareness of the conduct constitut- 
ing a failure to comply with a warranty” should be deleted from the above definition of 
“knowingly.” If the case does involve a breach of warranty, the words “condition,” 
“defect,” or “failure” may be substituted for the word “conduct” in the definition. 
DTPA § 17.45(9). 


Producing cause. For cases brought under Tex. Ins. Code ch. 541, subch. D, the 
phrase resulted in should be substituted for the phrase was a producing cause of in the 
limiting instruction above. Compare Tex. Ins. Code § 541.151, with DTPA § 17.50(a). 
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PJC 102.22 Defenses to Deceptive Trade Practices Act and Insurance 
Code Chapter 541 Claims (Comment) 


Common-law defenses. A primary purpose of the enactment of the DTPA was to 
provide consumers a cause of action for deceptive trade practices without the burden 
of proof and numerous defenses encountered in a common-law fraud or breach-of- 
warranty suit. See Smith v. Baldwin, 611 S.W.2d 611, 614 (Tex. 1980) (common-law 
defense of “substantial performance” no defense to DTPA action); see also Alvarado v. 
Bolton, 749 S.W.2d 47, 48 (Tex. 1988) (doctrine of merger not applicable in warranty 
suit brought under DTPA); Ojeda de Toca v. Wise, 748 S.W.2d 449, 451 (Tex. 1988) 
(imputed notice under real property recording statute not a defense to DTPA action for 
damages); Weitzel v. Barnes, 691 S.W.2d 598, 600 (Tex. 1985) (parol evidence rule 
will not bar proof of violation of DTPA section 17.46(b)). Thus it is generally true that 
common-law defenses are unavailable in a DTPA suit. 


The above reasoning has been extended to Insurance Code suits. See Frank B. Hall 
& Co. v. Beach, Inc., 733 S.W.2d 251, 264 (Tex. App.—Corpus Christi-Edinburg 
1987, writ ref'd n.r.e.) (contributory negligence could not defeat recovery on Insur- 
ance Code claims). 


For cases discussing the applicability of “as is” language to the DTPA, see Pruden- 
tial Insurance Co. of America v. Jefferson Associates, Ltd., 896 S.W.2d 156 (Tex. 
1995), and Smith v. Levine, 911 S.W.2d 427 (Tex. App.—San Antonio 1995, writ 
denied). 


Statutory defenses. 


Third-party information. A defendant’s reliance on third-party information in 
making the false representation may be a defense to a claim brought under DTPA sec- 
tion 17.50. Tex. Bus. & Com. Code § 17.506(a)-(c) (DTPA). 


Complete tender. The defense of complete tender may apply if the defendant 
proves that he tendered to the plaintiff, within thirty days after receiving written notice 
of the complaint, the amount of actual damages claimed and the expenses, including 
attorney’s fees, if any, reasonably incurred by the plaintiff in asserting his claim. 
DTPA § 17.506(d). 


Waiver. The following elements must be proved: (1) the waiver was in writing, 
signed by the consumer, and in the form prescribed by DTPA § 17.42(c); (2) the con- 
sumer was not in a significantly disparate bargaining position; and (3) in seeking or 
acquiring the goods or services, the consumer was represented by legal counsel who 
was not directly or indirectly identified, suggested, or selected by the defendant or an 
agent of the defendant. DTPA § 17.42(a). 


Comparative or proportionate responsibility. DTPA claims are subject to the pro- 
portionate responsibility provisions of chapter 33 of the Texas Civil Practice and Rem- 
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edies Code. Tex. Civ. Prac. & Rem. Code § 33.002(a)(2). Insurance Code claims are 
not mentioned in the statute. For a discussion and a sample submission of a propor- 
tionate responsibility claim, see PJC 115.36. 


Notice and tender of settlement under DTPA. Though technically not a “defense,” 
the presuit notice provisions of the DTPA can limit or delay a DTPA suit. See DTPA 
§ 17.505. The notice must state the “specific complaint” and the amount of actual 
damages and expenses incurred. DTPA § 17.505(a). The defendant then has a statuto- 
rily prescribed time to tender a written settlement offer, which, if rejected by the con- 
sumer, may be filed with the court. At trial, if the court finds the offer is “substantially 
the same” as the actual damages found, the consumer may not recover any amount 
greater than that of the offer or the amount of actual damages. DTPA § 17.5052. Issues 
pertaining to notice and tender are to be decided by the court, not by the jury, so no 
submission is necessary. DTPA § 17.5052(g); see also Hines v. Hash, 843 S.W.2d 464, 
466-67 (Tex. 1992). 


In addition, the defendant has an opportunity to tender a settlement offer within cer- 
tain times after suit is filed. See DTPA § 17.5052(b)-(g). Procedures for comparing the 
settlement offer to the amount awarded for damages and fees are also set out. 


For the requirements of the notice, the timeliness and the method of objection to 
lack of notice, and the court action required when no notice has been given, see Hines, 
843 S.W.2d at 467-68. 


Notice and tender under Insurance Code. Actions brought under Insurance Code 
chapter 541, subchapter D, also require notice. The notice must state the “specific 
complaint” and the amount of actual damages and expenses incurred. Tex. Ins. Code 
§ 541.154(b) (formerly Tex. Ins. Code art. 21.21, § 16(e)). The defendant may file a 
rejected offer of settlement with the court, and if the court finds the offer is the same 
as, “substantially the same” as, or more than the actual damages found, the consumer 
may not recover any amount greater than the lesser of the offer or the amount of actual 
damages. Tex. Ins. Code §§ 541.158—.159 (formerly Tex. Ins. Code art. 21.21, § 16A). 
Some section 541 lawsuits filed on or after September 1, 2017, are subject to addi- 
tional notice defenses. The notice provisions of section 541.154 have been supple- 
mented by chapter 542A, which applies to suits on insurance claims arising out of 
property damage caused by “forces of nature.” See Tex. Ins. Code § 542A.001(2)(C). 
In addition to any other notice required by law or by the applicable insurance policy, 
not later than the sixty-first day before the date a claimant files an action to which this 
chapter applies, the claimant must give written notice as a prerequisite to filing suit. 
The notice must provide (1) a statement of the acts or omissions giving rise to the 
claim; (2) the specific amount alleged to be owed by the insurer on the claim for dam- 
age to or loss of covered property; and (3) the amount of reasonable and necessary 
attorney’s fees incurred by the claimant, calculated by multiplying the number of 
hours actually worked by the claimant’s attorney, as of the date the notice is given and 
as reflected in contemporaneously kept time records, by an hourly rate that is custom- 
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ary for similar legal services. Failure to give the required notice may give rise to an 
abatement or to a defense to payment of all or part of the claimant’s attorney’s fees. 
See Tex. Ins. Code §§ 542A.005, 542A.007. The notice is admissible in evidence. Tex. 
Ins. Code § 542A.003(g). If there is a factual dispute about whether or when the notice 
was given, or whether it was adequate, the Committee expresses no opinion on 
whether such matters are for the court or should be submitted to the jury. 


Warranty defenses under UCC. The supreme court has stated that section 17.42 of 
the DTPA makes invalid a limitation or waiver of liability for violations of section 
17.46 but does not do so to warranty disclaimers authorized by the UCC or common 
law. Southwestern Bell Telephone Co. v. FDP Corp., 811 S.W.2d 572, 576-77 (Tex. 
1991). If the consumer pleads a DTPA cause of action alleging violation of warranties 
arising under UCC article 2, several statutory defenses based on article 2 have been 
held to apply, including— 


e buyer’s waiver of implied warranties. FDP Corp., 811 S.W.2d at 576-77; 
Mercedes-Benz of North America, Inc. v. Dickenson, 720 S.W.2d 844, 852 (Tex. 
App.—Fort Worth 1986, no writ). 


° buyer’s failure to give notice to seller of breach of warranty as required by 
Tex. Bus. & Com. Code § 2.607(c)(1) (Tex. UCC). Ketter v. ECS Medical Systems, 
Inc., 169 S.W.3d 791, 796 (Tex. App.—Dallas 2005, no pet.). 


° contractual limitation of damages in an express warranty. Rinehart v. 
Sonitrol of Dallas, Inc., 620 S.W.2d 660, 663—64 (Tex. App.—Dallas 1981, writ 
ref'd n.r.e.). 


Professional services exemption. The DTPA exempts certain claims for damages 
based on professional services, “the essence of which is the providing of advice, judg- 
ment, opinion, or similar professional skill.” The exemption does not apply to— 


1. “an express misrepresentation of a material fact that cannot be character- 
ized as advice, judgment, or opinion”; 


2. “a failure to disclose information in violation of [DTPA] Section 
17.46(b)(24)”; 


3. “an unconscionable action or course of action that cannot be characterized 
as advice, judgment, or opinion”; 


4. “breach of an express warranty that cannot be characterized as advice, 
judgment, or opinion”; or 


5. “a violation of [DTPA] Section 17.46(b)(26).” 
DTPA § 17.49(c). The term “professional services” is not defined in the statute. 


Negotiated contract exemption. The DTPA also exempts claims for damages 
based on a written contract with a total consideration of $100,000, if in negotiating the 
contract the consumer is represented by legal counsel not “directly or indirectly identi- 
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fied, suggested, or selected by the defendant” or the defendant’s agent, and the cause 
of action does not involve a consumer’s residence. DTPA § 17.49(f). 


Transaction limit. The DTPA exempts causes of action “arising from a transac- 
tion, a project, or a set of transactions relating to the same project, involving total con- 
sideration by the consumer of more than $500,000, other than a cause of action 
involving a consumer’s residence.” DTPA § 17.49(g). 


Personal injury exemption. Except as specifically provided in DTPA § 17.50(b), 
(h), damages for bodily injury or death or for the infliction of mental anguish are 
exempted from DTPA coverage. DTPA § 17.49(e). 
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PJC 102.23 Statute of Limitations 
(DTPA § 17.565; Tex. Ins. Code § 541.162) 


If you answered “Yes” to Question [102.1, 102.7, 102.8, or 102.14], 
then answer the following question. Otherwise, do not answer the following 
question. 





QUESTION 


By what date should Paul Payne, in the exercise of reasonable diligence, 
have discovered all the false, misleading, or deceptive acts or practices of Don 
Davis? 


Answer with a date in the blank below. 


Answer: 





COMMENT 


When to use. PJC 102.23 is used to determine if the suit is barred by the statute 
of limitations. Tex. Bus. & Com. Code § 17.565 (DTPA) incorporates the “discovery 
tule.” See KPMG Peat Marwick v. Harrison County Housing Finance Corp., 988 
S.W.2d 746, 749-50 (Tex. 1999); Eshleman v. Shield, 764 S.W.2d 776 (Tex. 1989); see 
also Tex. Ins. Code § 541.162(a) (formerly Tex. Ins. Code art. 21.21, § 16(d)). Even if 
the act occurred more than two years before suit was filed, the limitations defense will 
not apply if the plaintiff did not discover or could not reasonably have discovered the 
act until a date within two years before the suit was filed. To prevail, a plaintiff need 
prove only one act or practice that is not time-barred. Therefore, the question asks 
when the plaintiff discovered or should have discovered the latest act that was a pro- 
ducing cause of damages. If the date is within the two-year period, the limitations 
defense does not apply. 


Source of question. The question is derived from Willis v. Maverick, 760 S.W.2d 
642, 647 (Tex. 1988); see also KPMG Peat Marwick, 988 S.W.2d at 749-50 (Tex. 
1999). 


Broad-form submission. PJC 102.23 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Casteel doctrine. 
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Insurance Code cases. In cases brought under the Insurance Code, the phrase 
unfair or deceptive acts or practices should be used instead of the phrase false, mis- 
leading, or deceptive acts or practices in the above question. See Tex. Ins. Code 
§ 541.162(a)(2). 


Breach-of-warranty cases. In cases involving a breach of warranty, the phrase 
failures to comply with a warranty should be used in lieu of the phrase false, mislead- 
ing, or deceptive acts or practices in the above question. 


Distinct damages claims. If the plaintiff has two claims involving distinctly dif- 
ferent damages caused by distinctly different conduct and the limitations defense is 
raised, the Committee recommends that separate liability, damages, and limitations 
questions be submitted. 


Extra 180 days. Both DTPA § 17.565 and Tex. Ins. Code § 541.162(b) provide 
for an extra 180 days to be tacked onto the two-year period if the plaintiff can show he 
was induced by the defendant to refrain from filing suit. If that exception is raised, the 
jury would need to be asked: 


Was Paul Payne’s failure to file suit by [insert date two years after 
date of occurrence or of plaintiff's actual or deemed discovery] 
caused by Don Davis’s knowingly engaging in conduct solely calcu- 
lated to induce Paul Payne to refrain from or postpone filing suit? 
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PJC 102.24 Counterclaim—Bad Faith or Harassment 


(DTPA § 17.50(c); Tex. Ins. Code Ch. 541, Subch. D) 
(Comment) 


Statutory remedies. A defendant may recover attorney’s fees and court costs 
from a plaintiff who files a groundless, bad-faith, or harassing lawsuit. Tex. Bus. & 
Com. Code § 17.50(c) (DTPA); Tex. Ins. Code § 541.153 (formerly Tex. Ins. Code art. 
21.21, § 16(c)). 


The supreme court has held that the court, not the jury, must decide the issues of 
groundlessness, bad faith, and harassment. Donwerth v. Preston II Chrysler-Dodge, 
Inc., 775 S.W.2d 634, 637 (Tex. 1989) (citing Tex. Bus. & Com. Code § 17.50(c)). If 
the defendant seeks attorney’s fees, see PJC 115.60. 
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PJC 102.25 Prompt Payment of Claims Act—Violation of Insurer’s 
Duty to Acknowledge Notice of Claim, Commence 
Investigation, and Request Information after Receiving 
Notice of Claim (Tex. Ins. Code § 542.055) 


QUESTION 
Did Don Davis fail to do any of the following acts within fifteen days of 
receiving notice of a claim from Paul Payne? 


“Notice of claim” means any written notification that reasonably apprises 
the insurer of the facts relating to the claim. 


1. Acknowledge receipt of the claim in writing or make a record of the 
date, manner, and content of the acknowledgment if it was not done in writ- 
ing; or 

2. commence investigation of the claim; or 


3. request from Paul Payne all items, statements, and forms that Don 
Davis reasonably believed, at that time, would be required from Paul Payne. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 102.25 submits the insurer’s failure to perform three statutory 
duties within fifteen days of the date the insurer receives the notice of claim. The 
duties are to acknowledge the claim, start the investigation, and request necessary 
information from the claimant. Tex. Ins. Code § 542.055(a) states that “[n]ot later than 
the 15th day or, if the insurer is an eligible surplus lines insurer, the 30th business day 
after the date an insurer receives notice of a claim, the insurer shall: (1) acknowledge 
receipt of the claim; (2) commence any investigation of the claim; and (3) request 
from the claimant all items, statements, and forms that the insurer reasonably believes, 
at that time, will be required from the claimant.” PJC 102.25 assumes the insurer is not 
an “eligible surplus lines insurer” and therefore provides for a fifteen-day time period 
in which the insurer is required to comply. See comment below, “Extension of dead- 
line—‘eligible surplus lines insurer,’” for changes to the question if such an insurer is 
involved. 


Broad-form submission. PJC 102.25 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
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R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Penalty for failing to comply with requirements. Except for claims made after 
September 1, 2017, that arise from damage or loss to real property or improvements 
caused by “forces of nature” like hail, hurricane, flood, wind, and earthquake, an 
insurer “liable for a claim” and “not in compliance” with the requirements of the stat- 
ute is “liable to pay the holder of the policy or the beneficiary making the claim under 
the policy, in addition to the amount of the claim, interest on the amount of the claim at 
the rate of 18 percent a year as damages.” Compare Tex. Ins. Code § 542.060(a) (gen- 
eral 18 percent rule), with Tex. Ins. Code § 542.060(c) (“forces of nature” real property 
exception). In 2017 the legislature passed H.B. 1774 creating chapter 542A of the 
Texas Insurance Code for real property damage claims from “forces of nature.” As a 
result, insurers who violate the statute in handling those claims are instead subject to a 
penalty “determined . . . by adding five percent” to the judgment rate under section 
304.003 of the Texas Finance Code. Tex. Ins. Code § 542.060(c). The judgment rate is 
the Federal Reserve Board prime rate, subject to a minimum of 5 percent (if the Fed- 
eral Reserve Board prime rate is lower) and a maximum of 15 percent (if the Federal 
Reserve Board prime rate is higher). Tex. Fin. Code § 304.003(c). 


Finding date of notice to determine when 18 percent interest penalty begins for 
claims governed by section 542.060(a). The Texas Supreme Court has not decided 
the date that the 18 percent penalty under Tex. Ins. Code § 542.060(a) accrues, that is, 
the date the penalty begins to run. The Fifth Circuit has decided the issue, however, 
ruling that the penalty begins on the date of the violation. Cox Operating, L.L.C. v. St. 
Paul Surplus Lines Insurance Co., 795 F.3d 496, 505—09 (5th Cir. 2015). Thus, if the 
insurer has fifteen days to comply but does not, the penalty under Tex. Ins. Code 
§ 542.060(a) accrues on the sixteenth day. If the date of compliance is disputed 
because the date of the insurer’s receipt of the notice of claim is disputed, the jury 
must determine the actual date the notice was received so that the court may then prop- 
erly calculate the penalty. In such cases, the following question should precede PJC 
102.25 and be accompanied by the definition of “notice of claim” and, if necessary, the 


999, 


instruction in the comment below titled “More than one ‘notice of claim’”: 
QUESTION 


By what date did Don Davis receive a notice of claim from Paul 
Payne? 


Answer with a date in the blank below. 


Answer: 
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More than one “notice of claim.” During the course of the claims process, the 
insurer may receive several communications from the claimant that “reasonably 
apprise[] the insurer of the facts relating to the claim” and thus meet the definition of 
“notice of claim” in Tex. Ins. Code § 542.051(4). If that is the case, the following 
instruction should be added to PJC 102.25: 


If Don Davis received more than one notice of claim from Paul 
Payne, answer with regard to the notice that was received on the ear- 
liest date. 


Finding “the date the claim was required to be paid” to determine when inter- 
est penalty begins on “forces of nature” real property claims governed by section 
542.060(c). The interest penalty for violations in handling claims for damage to real 
property and improvements caused by “forces of nature” begins “on the date the claim 
was required to be paid.” Tex. Ins. Code § 542.060(c). For questions and comments on 
the statute’s requirements for payment, see PJC 102.27 and 102.28. PJC 102.27 sub- 
mits the insurer’s failure to pay what the insurer agreed to pay in its written notice to 
the claimant accepting the claim in whole or in part. Tex. Ins. Code § 542.057. PJC 
102.28 submits the insurer’s failure to pay the claim within sixty days of receiving “all 
items, statements, and forms reasonably requested and required under Section 
542.055.” Tex. Ins. Code § 542.058. The comments provide questions for determining 
the dates when the triggering event occurred, from which can be determined “the date 
the claim was required to be paid.” 


Waiver of notice requirement. “Notice of claim” is defined as “any written noti- 
fication” that reasonably apprises the insurer of the facts relating to the claim. Tex. Ins. 
Code § 542.051(4) (emphasis added); McMillin v. State Farm Lloyds, 180 S.W.3d 183, 
207-08 (Tex. App.—Austin 2005, pet. denied) (insurer’s internal phone logs of con- 
versations with claimant are not “written notice” and actual notice does not trigger 
statute). Typically, however, claimants give oral notice and insurers start investigating 
when they receive oral notice, facts that may support submission of waiver of the 
notice requirements of the statute. See Massachusetts Bonding & Insurance Co. v. 
Orkin Exterminating Co., 416 S.W.2d 396, 401-02 (Tex. 1967) (waiver of notice 
requirement in policy); Daugherty v. American Motorists Insurance Co., 974 S.W.2d 
796, 798 n.3 (Tex. App.—Houston [14th Dist.] 1998, no pet.) (insurer accepted oral 
notice and acknowledged oral notice in writing). 


Act of insurer’s agent is act of insurer. Notice to a person acting as an agent for 
the insurer is notice to the insurer, and thus the date the agent receives notice of the 
claim is the date the insurer receives notice of the claim. Protective Life Insurance Co. 
v. Russell, 119 S.W.3d 274, 287-88 (Tex. App.—Tyler 2003, no pet.) (citing Tex. Ins. 
Code art. 21.02, now Tex. Ins. Code § 4001.051, which lists the acts that constitute 
acting as an agent for an insurer, and holding that “[n]Jotice to an agent, received while 
the agent is acting within the scope of his authority, constitutes notice to the princi- 
pal[]”). See also Tex. Ins. Code § 542A.001(1), defining “agent” as “an employee, 
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agent, representative, or adjuster who performs any act on behalf of an insurer.” When 
an agent is acting on behalf of an insurer in dealing with a claim, the jury should be 
instructed as follows: 


You are instructed that Don Davis includes [name of agent]. 


Act of claimant’s agent is act of claimant. Notice to the insurer by a person act- 
ing as an agent for the claimant is notice by the claimant. Dunn v. Southern Farm 
Bureau Casualty Insurance Co., 991 S.W.2d 467, 473 (Tex. App.—tTyler 1999, pet. 
denied) (holding that notice given by claimant’s attorney is notice given by claimant 
because “what a principal does through an agent, he does himself”). When an agent is 
acting on behalf of the claimant in dealing with the insurer, the jury should be 
instructed as follows: 


You are instructed that Paul Payne includes [name of agent]. 


Requests for information from claimant. The statute requires that the insurer, 
within fifteen days of receipt of the notice of claim (or thirty business days if an eligi- 
ble surplus lines insurer), “request from the claimant all items, statements, and forms 
that the insurer reasonably believes, at that time, will be required from the claimant.” 
Tex. Ins. Code § 542.055(a)(3). The insurer may make additional requests for informa- 
tion “if during the investigation of the claim the additional [information] requests are 
necessary.” Tex. Ins. Code § 542.055(b). An insurer’s requests for information must be 
reasonable and necessary to decide whether to accept or reject the claim. See Guide- 
One Lloyds Insurance Co. v. First Baptist Church of Bedford, 268 S.W.3d 822, 835 
(Tex. App.—Fort Worth 2008, no pet.) (core samples of damaged roof not required to 
make decision to accept or reject damaged roof claim); Colonial County Mutual Insur- 
ance Co. v. Valdez, 30 S.W.3d 514, 523 (Tex. App.—Corpus Christi-Edinburg 2000, 
no pet.) (“Common sense indicates that materials such as service records, sets of keys, 
and photographs of the vehicle are irrelevant to proving the loss of the vehicle.”). 


Extension of deadline—‘eligible surplus lines insurer.” Ifthe insurer is an “eli- 
gible surplus lines insurer,” the deadline for compliance with section 542.055 is “the 
30th business day” after receipt of the notice of claim rather than the “15th day” dead- 
line applicable to insurers that the Texas Department of Insurance has authorized to do 
business in Texas. An “eligible surplus lines insurer” is an unauthorized insurer meet- 
ing certain minimum requirements and selling insurance that in kind or amount of cov- 
erage is not available from authorized insurers. See Tex. Ins. Code § 981.002(4) 
(definition of “eligible surplus lines insurer”); Tex. Ins. Code ch. 981 (regulation of 
surplus lines insurers). “Business day’ means a day other than a Saturday, Sunday, or 
holiday recognized by this state.” Tex. Ins. Code § 542.051(1). Thus, if the claim is 
against an eligible surplus lines insurer, the jury should be given the following instruc- 
tion using the statutory definition of “business day” with the dates of the relevant 
state-recognized holidays inserted in place of the words “holiday recognized by the 
state”: 
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“Business day” means every day except Saturday [, /or] Sunday [, 
or [insert relevant state holiday(s)|]. 


See Tex. Ins. Code § 542.051(1) (defining “business day”); Tex. Gov’t Code ch. 662 
(listing state-recognized holidays). 


Extension of deadlines by court or insurance commissioner. A court may 
extend the statutory deadlines for a guaranty association showing good cause and after 
reasonable notice to policyholders. Tex. Ins. Code § 542.059(a). The commissioner of 
insurance may extend the statutory deadlines by fifteen days upon determining that 
there is a weather-related catastrophe or major natural disaster. Tex. Ins. Code 
§ 542.059(b). 
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PJC 102.26 Prompt Payment of Claims Act— Violation of Insurer’s 
Duty to Notify Claimant of Acceptance, Rejection, or 
Need for More Time after Receiving All Necessary 
Information Reasonably Requested from Claimant 
(Tex. Ins. Code § 542.056) 


QUESTION 


Did Don Davis fail to do either of the following acts within fifteen business 
days from the date he received all items, statements, and forms reasonably 
requested from Paul Payne that were necessary to decide whether to accept or 
reject the claim? 


“Business day” means every day except Saturday [, /or] Sunday [, or [insert 
relevant state holiday(s)]]. 


1. Notify Paul Payne in writing that the claim was accepted; or 


2. notify Paul Payne in writing that the claim was rejected and the 
reason[s] for the rejection. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 102.26 submits the insurer’s failure to give written notice of its 
decision on the claim within fifteen “business days” of the date of the insurer’s receipt 
of the information the insurer reasonably requested from the claimant. If rejecting the 
claim, the insurer must state its reasons. Tex. Ins. Code § 542.056(a), (c). There are 
two exceptions that extend the deadline for notifying the claimant of acceptance or 
rejection: the insurer is “unable” to accept or reject within the fifteen-day period (Tex. 
Ins. Code § 542.056(d)) or the insurer has a “reasonable basis to believe” the loss was 
the result of arson (Tex. Ins. Code § 542.056(b)). Each exception raises questions to be 
decided by the jury. See comments below, “Extension of deadline—insurer unable to 
accept or reject claim within time period” and “Extension of deadline—insurer’s rea- 
sonable belief of arson,” for further discussion of these exceptions. 


Broad-form submission. PJC 102.26 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
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which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Penalty for failing to comply with requirements. Except for claims made after 
September 1, 2017, that arise from damage or loss to real property or improvements 
caused by “forces of nature” like hail, hurricane, flood, wind, and earthquake, an 
insurer “liable for a claim” and “not in compliance” with the requirements of the stat- 
ute is “liable to pay the holder of the policy or the beneficiary making the claim under 
the policy, in addition to the amount of the claim, interest on the amount of the claim at 
the rate of 18 percent a year as damages.” Compare Tex. Ins. Code § 542.060(a) (gen- 
eral 18 percent rule), with Tex. Ins. Code § 542.060(c) (“forces of nature” real property 
exception). In 2017 the legislature passed H.B. 1774 creating chapter 542A of the 
Texas Insurance Code for real property damage claims from “forces of nature.” As a 
result, insurers who violate the statute in handling those claims are instead subject to a 
penalty “determined . . . by adding five percent” to the judgment rate under section 
304.003 of the Texas Finance Code. Tex. Ins. Code § 542.060(c). The judgment rate is 
the Federal Reserve Board prime rate, subject to a minimum of 5 percent (if the Fed- 
eral Reserve Board prime rate is lower) and a maximum of 15 percent (if the Federal 
Reserve Board prime rate is higher). Tex. Fin. Code § 304.003(c). 


Finding date of insurer’s receipt of requested information to determine when 
18 percent interest penalty begins for claims governed by section 
542.060(a). The Texas Supreme Court has not decided the date that the 18 percent 
penalty under Tex. Ins. Code § 542.060(a) accrues, that is, the date the penalty begins 
to run. The Fifth Circuit has decided the issue, however, ruling that the penalty begins 
on the date of the violation. Cox Operating, L.L.C. v. St. Paul Surplus Lines Insurance 
Co., 795 F.3d 496, 505-09 (Sth Cir. 2015). Thus, if the insurer has fifteen “business 
days” to comply but does not, the penalty under Tex. Ins. Code § 542.060(a) accrues 
on the sixteenth “business day.” If the date of compliance is disputed because the date 
of the insurer’s receipt of all reasonably requested information is disputed, the jury 
must determine the actual date the notice was received so that the court may then prop- 
erly calculate the penalty. In such cases, the following question should precede PJC 
102.26: 


QUESTION 


By what date had Don Davis received all items, statements, and 
forms he reasonably requested from Paul Payne that were necessary 
to decide whether to accept or reject the claim? 


Answer with a date in the blank below. 


Answer: 
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Finding “the date the claim was required to be paid” to determine when inter- 
est penalty begins on “forces of nature” real property claims governed by section 
542.060(c). The interest penalty for violations in handling claims for damage to real 
property and improvements caused by “forces of nature” begins “on the date the claim 
was required to be paid.” Tex. Ins. Code § 542.060(c). For questions and comments on 
the statute’s requirements for payment, see PJC 102.27 and 102.28. PJC 102.27 sub- 
mits the insurer’s failure to pay what the insurer agreed to pay in its written notice to 
the claimant accepting the claim in whole or in part. Tex. Ins. Code § 542.057. PJC 
102.28 submits the insurer’s failure to pay the claim within sixty days of receiving “all 
items, statements, and forms reasonably requested and required under Section 
542.055.” Tex. Ins. Code § 542.058. The comments provide questions for determining 
the dates when the triggering event occurred, from which can be determined “the date 
the claim was required to be paid.” 


Determining if insurer is “liable for a claim under an insurance policy.” To 
be liable for breach of any of the duties imposed by the Prompt Payment of Claims 
Act, the insurer must be “liable for a claim under an insurance policy.” Tex. Ins. Code 
§ 542.060(a); Progressive County Mutual Insurance Co. v. Boyd, 177 S.W.3d 919, 922 
(Tex. 2005). If there is a factual dispute whether the insurer is liable for the claim 
under the policy, the issue must be submitted to the jury. See PJC 101.56—101.60. 


Act of insurer’s agent is act of insurer. Notice to a person acting as an agent for 
the insurer is notice to the insurer, and thus the date the agent receives notice of the 
claim is the date the insurer receives notice of the claim. Protective Life Insurance Co. 
v. Russell, 119 S.W.3d 274, 287-88 (Tex. App.—Tyler 2003, no pet.) (citing Tex. Ins. 
Code art. 21.02, now Tex. Ins. Code § 4001.051, which lists the acts that constitute 
acting as an agent for an insurer, and holding that “[n]Jotice to an agent, received while 
the agent is acting within the scope of his authority, constitutes notice to the princi- 
pal[]”). See also Tex. Ins. Code § 542A.001(1), defining “agent” as “an employee, 
agent, representative, or adjuster who performs any act on behalf of an insurer.” When 
an agent is acting on behalf of an insurer in dealing with a claim, the jury should be 
instructed as follows: 


You are instructed that Don Davis includes [name of agent]. 


Act of claimant’s agent is act of claimant. Notice to the insurer by a person act- 
ing as an agent for the claimant is notice by the claimant. Dunn v. Southern Farm 
Bureau Casualty Insurance Co., 991 S.W.2d 467, 473 (Tex. App.—tTyler 1999, pet. 
denied) (holding that notice given by claimant’s attorney is notice given by claimant 
because “what a principal does through an agent, he does himself”). When an agent is 
acting on behalf of the claimant in dealing with the insurer, the jury should be 
instructed as follows: 


You are instructed that Paul Payne includes [name of agent]. 
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Information “required by the insurer to secure final proof of loss.” The 
insurer must notify the claimant of the disposition of the claim within fifteen business 
days from “the date the insurer receives all items, statements, and forms required by 
the insurer to secure final proof of loss.” Tex. Ins. Code § 542.056(a). The statute does 
not define “proof of loss,” though it is commonly understood to mean “documentation 
of loss required of a policyowner by an insurance company[] [such as] a death certifi- 
cate (or copy) [that] must be submitted to the company for a life insurance death bene- 
fit to be paid to the beneficiary.” H. Rubin, Dictionary of Insurance Terms 416 
(Barron’s Business Guides, 6th ed. 2013). This meaning comports with the statute’s 
description of what the insurer must timely request of the claimant. Using the same 
phrase as section 542.056(a), Tex. Ins. Code § 542.055(a)(3) requires the insurer, 
within fifteen days of receipt of the notice of claim, to “request from the claimant all 
items, statements, and forms that the insurer reasonably believes, at that time, will be 
required from the claimant” (emphasis added); under Tex. Ins. Code § 542.055(b), the 
insurer may make “additional requests for information if during the investigation of 
the claim the additional requests are necessary” (emphasis added); and under Tex. Ins. 
Code § 542.058, the insurer must pay a claim within sixty days after receiving “all 
items, statements, and forms reasonably requested and required under Section 
542.055” (emphasis added). In short, the statute equates what the insurer must receive 
from the claimant with what the insurer must timely request from the claimant—items, 
statements, and forms that are necessary to decide the claim. Because this is consistent 
with the ordinary meaning of “proof of loss,” the pattern jury questions do not use that 
term but instead use the phrase “necessary to decide whether to accept or reject the 
claim” to describe what the insurer must have received to trigger its duty to notify the 
claimant of its decision on the claim. 


Definition of “business day” and “day.” The various sections of the Prompt 
Payment of Claims Act use either “day” or “business day” depending on the statutory 
deadline involved. “Business day” is defined in Tex. Ins. Code § 542.051(1). See Tex. 
Gov’t Code ch. 662 (listing state-recognized holidays). To avoid confusion the court 
may wish to define “day” for the jury as “every day, including all Saturdays, Sundays, 
and holidays.” The appropriate definition should be included depending on the rele- 
vant statutory deadline. 


Extension of deadline—insurer unable to accept or reject claim within time 
period. The deadline to notify the claimant of acceptance or rejection may be 
extended “[i]f the insurer is unable to accept or reject the claim within the time period” 
and, “within that same period,” the insurer “notiflies] the claimant of the reasons that 
the insurer needs additional time.” Tex. Ins. Code § 542.056(d). The insurer must then 
“accept or reject the claim not later than the 45th day after the date the insurer notifies 
a claimant under this subsection.” Tex. Ins. Code § 542.056(d). If an insurer is relying 
on this exception, the following questions are appropriate. If it is undisputed that the 
insurer gave notice of its need for more time within fifteen business days, Question 2 
below may be omitted. 
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QUESTION 1 


Was Don Davis unable to accept or reject Paul Payne’s claim 
within fifteen business days of receiving all items, statements, and 
forms he reasonably requested from Paul Payne that were necessary 
to decide whether to accept or reject the claim? 


“Business day” means every day except Saturday [, /or] Sunday [, 
or [insert relevant state holiday(s)|]. 


Answer “Yes” or “No.” 


Answer: 





If you answered “Yes” to Question 1, then answer the following 
question. Otherwise, do not answer the following question. 


QUESTION 2 


Did Don Davis, within the fifteen-business-day period, notify Paul 
Payne of the reasons Don Davis needed more time to decide whether 
to accept or reject the claim? 


Answer “Yes” or “No.” 


Answer: 





If you answered “Yes” to Question 2, then answer the following 
question. Otherwise, do not answer the following question. 


QUESTION 3 


Did Don Davis fail to do either of the following acts within forty- 
five days after notifying Paul Payne of the reasons Don Davis 
needed more time to decide whether to accept or reject the claim? 


1. Notify Paul Payne in writing that all or part of the claim 
was accepted; or 


2. notify Paul Payne in writing that all or part of the claim 
was rejected and the reason|[s] for the rejection. 


Answer “Yes” or “No.” 


Answer: 
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Extension of deadline—insurer’s reasonable belief of arson. If the insurer has 
a “reasonable basis to believe” the loss was the result of arson, the deadline to notify of 
acceptance, rejection, or inability to decide is thirty days (which includes Saturdays, 
Sundays, and holidays) rather than fifteen business days (which excludes Saturdays, 
Sundays, and state holidays). Tex. Ins. Code § 542.056(b). If the insurer is relying on 
the arson exception, the jury should be asked whether the insurer had a “reasonable 
basis to believe” the loss was the result of arson and whether the notice to the claimant 
was within thirty days of the insurer’s receipt of all the requested information. 


Extension of deadlines by court or insurance commissioner. A court may 
extend the statutory deadlines for a guaranty association showing good cause and after 
reasonable notice to policyholders. Tex. Ins. Code § 542.059(a). The commissioner of 
insurance may extend the statutory deadlines by fifteen days upon determining that 
there is a weather-related catastrophe or major natural disaster. Tex. Ins. Code 
§ 542.059(b). 
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PJC 102.27 Prompt Payment of Claims Act—Violation of Insurer’s 
Duty to Pay after Notice to Claimant that Insurer Will 
Pay All or Part of Claim (Tex. Ins. Code § 542.057) 


QUESTION 


Did Don Davis fail to timely pay Paul Payne’s claim? 


An insurer “fails to timely pay” if, within five business days of notifying the 
claimant in writing that it will pay all or part of a claim, the insurer fails to pay 
as stated in the writing. 


“Business day” means every day except Saturday [, /or] Sunday [, or [insert 
relevant state holiday(s)]]. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 102.27 submits the insurer’s failure to pay what the insurer 
agreed to pay in its written notice to the claimant accepting the claim in whole or in 
part. Tex. Ins. Code § 542.057. If the insurer conditions its promise to pay on the per- 
formance of an act by the claimant, the insurer must pay within five business days of 
the performance of the act, rather than five business days of the notice to the claimant, 
and the question in PJC 102.27 should be modified accordingly. PJC 102.27 assumes 
the insurer is not an “eligible surplus lines insurer” and therefore provides for a five- 
day time period in which the insurer is required to comply. See comment below, 
“Extension of deadline—‘eligible surplus lines insurer,’” for changes to the question if 
such an insurer is involved. 


Broad-form submission. PJC 102.27 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Penalty for failing to comply with requirements. Except for claims made after 
September 1, 2017, that arise from damage or loss to real property or improvements 
caused by “forces of nature” like hail, hurricane, flood, wind, and earthquake, an 
insurer “liable for a claim” and “not in compliance” with the requirements of the stat- 
ute is “liable to pay the holder of the policy or the beneficiary making the claim under 
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the policy, in addition to the amount of the claim, interest on the amount of the claim at 
the rate of 18 percent a year as damages.” Compare Tex. Ins. Code § 542.060(a) (gen- 
eral 18 percent rule), with Tex. Ins. Code § 542.060(c) (“forces of nature” real property 
exception). In 2017 the legislature passed H.B. 1774 creating chapter 542A of the 
Texas Insurance Code for real property damage claims from “forces of nature.” As a 
result, insurers who violate the statute in handling those claims are instead subject to a 
penalty “determined . . . by adding five percent” to the judgment rate under section 
304.003 of the Texas Finance Code. Tex. Ins. Code § 542.060(c). The judgment rate is 
the Federal Reserve Board prime rate, subject to a minimum of 5 percent (if the Fed- 
eral Reserve Board prime rate is lower) and a maximum of 15 percent (if the Federal 
Reserve Board prime rate is higher). Tex. Fin. Code § 304.003(c). 


Finding date of insurer’s notice that it would pay all or part of claim to deter- 
mine when 18 percent interest penalty begins for claims governed by section 
542.060(a). The Texas Supreme Court has not decided the date that the 18 percent 
penalty under Tex. Ins. Code § 542.060(a) accrues, that is, the date the penalty begins 
to run. The Fifth Circuit has decided the issue, however, ruling that the penalty begins 
on the date of the violation. Cox Operating, L.L.C. v. St. Paul Surplus Lines Insurance 
Co., 795 F.3d 496, 505-09 (Sth Cir. 2015). Thus, if the insurer has five “business 
days” to comply but does not, the penalty under Tex. Ins. Code § 542.060(a) accrues 
on the sixth “business day.” If the date of the insurer’s notice to the claimant is dis- 
puted, the jury must determine the actual date of the notice so that the court may then 
properly calculate the penalty. In such cases, the following question should precede 
PJC 102.27: 


QUESTION 


By what date did Don Davis notify Paul Payne in writing that Don 
Davis would pay all or part of Paul Payne’s claim? 
Answer with a date in the blank below. 


Answer: 





Finding “the date the claim was required to be paid” to determine when inter- 
est penalty begins on “forces of nature” real property claims governed by section 
542.060(c). The interest penalty for violations in handling claims for damage to real 
property and improvements caused by “forces of nature” begins “on the date the claim 
was required to be paid.” Tex. Ins. Code § 542.060(c). Under section 542.057 the 
claim is “required to be paid” within five days of the insurer’s written notification of 
its willingness to do so. If the date of the insurer’s written notification is disputed, the 
question in the preceding comment asking the date should be submitted. 


Determining if insurer is “liable for a claim under an insurance policy.” To 
be liable for breach of any of the duties imposed by the Prompt Payment of Claims 
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Act, the insurer must be “liable for a claim under an insurance policy.” Tex. Ins. Code 
§ 542.060(a); Progressive County Mutual Insurance Co. v. Boyd, 177 S.W.3d 919, 922 
(Tex. 2005). If there is a factual dispute whether the insurer is liable for the claim 
under the policy, the issue must be submitted to the jury. See PJC 101.56—101.60. 


Definition of “business day” and “day.” The various sections of the Prompt 
Payment of Claims Act use either “day” or “business day” depending on the statutory 
deadline involved. “Business day” is defined in Tex. Ins. Code § 542.051(1). See Tex. 
Gov’t Code ch. 662 (listing state-recognized holidays). To avoid confusion the court 
may wish to define “day” for the jury as “every day, including all Saturdays, Sundays, 
and holidays.” The appropriate definition should be included depending on the rele- 
vant statutory deadline. 


Act of insurer’s agent is act of insurer. Notice to a person acting as an agent for 
the insurer is notice to the insurer, and thus the date the agent receives notice of the 
claim is the date the insurer receives notice of the claim. Protective Life Insurance Co. 
v. Russell, 119 S.W.3d 274, 287-88 (Tex. App.—Tyler 2003, no pet.) (citing Tex. Ins. 
Code art. 21.02, now Tex. Ins. Code § 4001.051, which lists the acts that constitute 
acting as an agent for an insurer, and holding that “[n]Jotice to an agent, received while 
the agent is acting within the scope of his authority, constitutes notice to the princi- 
pal[]”). See also Tex. Ins. Code § 542A.001(1), defining “agent” as “an employee, 
agent, representative, or adjuster who performs any act on behalf of an insurer.” When 
an agent is acting on behalf of an insurer in dealing with a claim, the jury should be 
instructed as follows: 


You are instructed that Don Davis includes [name of agent]. 


Act of claimant’s agent is act of claimant. Notice to the insurer by a person act- 
ing as an agent for the claimant is notice by the claimant. Dunn v. Southern Farm 
Bureau Casualty Insurance Co., 991 S.W.2d 467, 473 (Tex. App.—tTyler 1999, pet. 
denied) (holding that notice given by claimant’s attorney is notice given by claimant 
because “what a principal does through an agent, he does himself’). When an agent is 
acting on behalf of the claimant in dealing with the insurer, the jury should be 
instructed as follows: 


You are instructed that Paul Payne includes [name of agent]. 


Extension of deadline—“eligible surplus lines insurer.” Ifthe insurer is an “eli- 
gible surplus lines insurer,” the deadline for compliance with section 542.057 is “the 
20th business day” after the insurer notifies the claimant that it will pay all or part of 
the claim or after the clatmant’s performance of the act the insurer requires as a condi- 
tion of payment, whichever is applicable. Tex. Ins. Code § 542.057(c). An “eligible 
surplus lines insurer” is an unauthorized insurer meeting certain minimum require- 
ments and selling insurance that in kind or amount of coverage is not available from 
authorized insurers. See Tex. Ins. Code § 981.002(4) (definition of “eligible surplus 
lines insurer”); Tex. Ins. Code ch. 981 (regulation of surplus lines insurers). “‘Business 
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day’ means a day other than a Saturday, Sunday, or holiday recognized by this state.” 
Tex. Ins. Code § 542.051(1). Thus, if the claim is against an eligible surplus lines 
insurer, the jury should be given the following instruction using the statutory defini- 
tion of “business day” with the dates of the relevant state-recognized holidays inserted 
in place of the words “holiday recognized by the state”: 


“Business day” means every day except Saturday [, /or] Sunday [, 
or [insert relevant state holiday(s)|]. 


See Tex. Ins. Code § 542.051(1) (defining “business day”); Tex. Gov’t Code ch. 662 
(listing state-recognized holidays). 


Extension of deadlines by court or insurance commissioner. A court may 
extend the statutory deadlines for a guaranty association showing good cause and after 
reasonable notice to policyholders. Tex. Ins. Code § 542.059(a). The commissioner of 
insurance may extend the statutory deadlines by fifteen days upon determining that 
there is a weather-related catastrophe or major natural disaster. Tex. Ins. Code 
§ 542.059(b). 
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PJC 102.28 Prompt Payment of Claims Act—Violation of Insurer’s 
Duty to Pay Claim within Sixty Days of Receipt of All 
Necessary Information Reasonably Requested from 
Claimant (Tex. Ins. Code § 542.058) 


QUESTION 


Did Don Davis fail to pay Paul Payne’s claim within sixty days of receiving 
all items, statements, and forms he reasonably requested from Paul Payne that 
were necessary to decide whether to accept or reject the claim? 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 102.28 submits the insurer’s failure to pay the claim within 
sixty days of receiving “all items, statements, and forms reasonably requested and 
required under Section 542.055.” Tex. Ins. Code § 542.058. 


Broad-form submission. PJC 102.28 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Penalty for failing to comply with requirements. Except for claims made after 
September 1, 2017, that arise from damage or loss to real property or improvements 
caused by “forces of nature” like hail, hurricane, flood, wind, and earthquake, an 
insurer “liable for a claim” and “not in compliance” with the requirements of the stat- 
ute is “liable to pay the holder of the policy or the beneficiary making the claim under 
the policy, in addition to the amount of the claim, interest on the amount of the claim at 
the rate of 18 percent a year as damages.” Compare Tex. Ins. Code § 542.060(a) (gen- 
eral 18 percent rule), with Tex. Ins. Code § 542.060(c) (“forces of nature” real property 
exception). In 2017 the legislature passed H.B. 1774 creating chapter 542A of the 
Texas Insurance Code for real property damage claims from “forces of nature.” As a 
result, insurers who violate the statute in handling those claims are instead subject to a 
penalty “determined . . . by adding five percent” to the judgment rate under section 
304.003 of the Texas Finance Code. Tex. Ins. Code § 542.060(c). The judgment rate 
is the Federal Reserve Board prime rate, subject to a minimum of 5 percent (if the Fed- 
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eral Reserve Board prime rate is lower) and a maximum of 15 percent (if the Federal 
Reserve Board prime rate is higher). Tex. Fin. Code § 304.003(c). 


Finding date insurer received all reasonably requested information to deter- 
mine when 18 percent interest penalty begins for claims governed by section 
542.060(a). The Texas Supreme Court has not decided the date that the 18 percent 
penalty accrues, that is, the date the penalty begins to run. The Fifth Circuit has 
decided the issue, however, ruling that the penalty begins on the date of the violation. 
Cox Operating, L.L.C. v. St. Paul Surplus Lines Insurance Co., 795 F.3d 496, 505—09 
(5th Cir. 2015). Thus, if the insurer has sixty days to comply but does not, the penalty 
accrues on the sixty-first day. If the date of the insurer’s receipt of the requested infor- 
mation is disputed, the jury must determine the actual date of receipt so that the court 
may then properly calculate the penalty. In such cases, the following question should 
precede PJC 102.28: 


QUESTION 


By what date had Don Davis received all items, statements, 
and forms he reasonably requested from Paul Payne that were 
necessary to decide whether to accept or reject the claim? 


Answer with a date in the blank below. 
Answer: 





Finding “the date the claim was required to be paid” to determine when inter- 
est penalty begins on “forces of nature” real property claims governed by section 
542.060(c). The interest penalty for violations in handling claims for damage to real 
property and improvements caused by “forces of nature” begins “on the date the claim 
was required to be paid.” Tex. Ins. Code § 542.060(c). Under Section 542.058, the 
claim is “required to be paid” within sixty days of receiving all information reasonably 
requested from the claimant that is necessary to decide the claim. If the date by which 
this information was received is disputed, the question in the preceding comment ask- 
ing the date should be submitted. 


Determining if insurer is “liable for a claim under an insurance policy.” To be 
liable for breach of any of the duties imposed by the Prompt Payment of Claims Act, 
the insurer must be “liable for a claim under an insurance policy.” Tex. Ins. Code 
§ 542.060(a); Progressive County Mutual Insurance Co. v. Boyd, 177 S.W.3d 919, 922 
(Tex. 2005). If there is a factual dispute whether the insurer is liable for the claim 
under the policy, the issue must be submitted to the jury. See PJC 101.56—101.60. Con- 
sistent with the requirement that the policy cover the claim, Tex. Ins. Code 
§ 541.058(a)’s requirement to pay within sixty days expressly does not apply if as a 
result of arbitration or litigation “the claim is invalid and should not be paid by the 
insurer.” Tex. Ins. Code § 542.058(b). 
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Definition of “business day” and “day.” The various sections of the Prompt 
Payment of Claims Act use either “day” or “business day” depending on the statutory 
deadline involved. “Business day” is defined in Tex. Ins. Code § 542.051(1). See Tex. 
Gov’t Code ch. 662 (listing state-recognized holidays). To avoid confusion the court 
may wish to define “day” for the jury as “every day, including all Saturdays, Sundays, 
and holidays.” The appropriate definition should be included depending on the rele- 
vant statutory deadline. 


Partial payment. An unconditional offer to pay part of the claim limits the 18 
percent penalty to the difference between the tendered amount and the full amount 
found to be owed by the insurer. Republic Underwriters Insurance Co. v. Mex-Tex, 
Inc., 150 S.W.3d 423, 425-26 (Tex. 2004). 


“Items, statements, and forms reasonably requested and required.” For a dis- 
cussion of the information the insurer may request and receive from the claimant, see 
the comments “Requests for information from claimant” in PJC 102.25 and “Informa- 
tion ‘required by the insurer to secure final proof of loss’” in PJC 102.26. 


Interpleader by life insurer. A life insurer may avoid the penalty of failing to 
pay by the deadline if it files an interpleader action beforehand. The insurer must have 
received an “adverse, bona fide claim to all or part of the proceeds,” must “properly 
file an interpleader action,” and must pay the policy proceeds into the court registry 
within ninety days of receiving “all items, statements, and forms reasonably requested 
and required under Section 542.055.” Tex. Ins. Code § 542.058(c). The insurer 
remains liable for the penalty, however, if it delays the filing of an interpleader and 
tender of policy proceeds for more than ninety days. 


Act of insurer’s agent is act of insurer. Notice to a person acting as an agent for 
the insurer is notice to the insurer, and thus the date the agent receives notice of the 
claim is the date the insurer receives notice of the claim. Protective Life Insurance Co. 
v. Russell, 119 S.W.3d 274, 287-88 (Tex. App.—Tyler 2003, no pet.) (citing Tex. Ins. 
Code art. 21.02, now Tex. Ins. Code § 4001.051, which lists the acts that constitute 
acting as an agent for an insurer, and holding that “[n]Jotice to an agent, received while 
the agent is acting within the scope of his authority, constitutes notice to the princi- 
pal[]”). See also Tex. Ins. Code § 542A.001(1), defining “agent” as “an employee, 
agent, representative, or adjuster who performs any act on behalf of an insurer.” When 
an agent is acting on behalf of an insurer in dealing with a claim, the jury should be 
instructed as follows: 


You are instructed that Don Davis includes [name of agent]. 


Act of claimant’s agent is act of claimant. Notice to the insurer by a person act- 
ing as an agent for the claimant is notice by the claimant. Dunn v. Southern Farm 
Bureau Casualty Insurance Co., 991 S.W.2d 467, 473 (Tex. App.—tTyler 1999, pet. 
denied) (holding that notice given by claimant’s attorney is notice given by claimant 
because “what a principal does through an agent, he does himself”). When an agent is 
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acting on behalf of the claimant in dealing with the insurer, the jury should be 
instructed as follows: 


You are instructed that Paul Payne includes [name of agent]. 


Extension of deadlines by court or insurance commissioner. A court may 
extend the statutory deadlines for a guaranty association showing good cause and after 
reasonable notice to policyholders. Tex. Ins. Code § 542.059(a). The commissioner of 
insurance may extend the statutory deadlines by fifteen days upon determining that 
there is a weather-related catastrophe or major natural disaster. Tex. Ins. Code 
§ 542.059(b). 
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PJC 103.1 Common-Law Duty of Good Faith and Fair Dealing— 
Question and Instruction on Insurance Claim Denial or 
Delay in Payment 

QUESTION 


Did Don Davis Insurance Company fail to comply with its duty of good faith 
and fair dealing to Paul Payne? 


An insurer fails to comply with its duty of good faith and fair dealing by— 


Failing to attempt in good faith to effectuate a prompt, fair, and equitable set- 
tlement of a claim when the insurer’s liability has become reasonably clear [or] 


Refusing to pay a claim without conducting a reasonable investigation of the 
claim [or] 


Canceling an insurance policy without a reasonable basis. 
Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 103.1 may be used to submit a breach of the common-law duty 
of good faith and fair dealing by an insurer. 


Broad-form submission. PJC 103.1 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Source of duty. The supreme court has held, as a matter of law, that a special 
relationship exists between an insurer and the insured arising out of the parties’ 
unequal bargaining power and the exclusive control that the insurer exercises over the 
processing of claims and the canceling of insurance contracts. Union Bankers Insur- 
ance Co. v. Shelton, 889 S.W.2d 278, 283 (Tex. 1994) (policy cancellation); Arnold v. 
National County Mutual Fire Insurance Co., 725 S.W.2d 165, 167 (Tex. 1987) (claim 
denial). The supreme court has held that the duty does not extend past the rendition of 
a money judgment against an insurer. Mid-Century Insurance Co. of Texas v. Boyte, 80 
S.W.3d 546, 548-49 (Tex. 2002). 
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This duty is nondelegable. Therefore, persons and entities providing claims- 
handling services other than the insurer cannot be liable for breach of this common- 
law duty. Natividad v. Alexsis, Inc., 875 S.W.2d 695, 698 (Tex. 1994). However, in 
appropriate cases, the Texas Insurance Code provides a statutory claim against such 
parties for unfair insurance practices. See Liberty Mutual Insurance Co. v. Garrison 
Contractors, Inc., 966 S.W.2d 482, 484-86 (Tex. 1998). Questions submitting statu- 
tory liability are found at PJC 102.14—102.24. 


A liability insurer investigating and defending a claim brought against its insured by 
a third party owes no common-law duty of good faith and fair dealing to its insured in 
the investigation and payment of the claim; however, an insured may have a statutory 
claim against a liability insurer in this context. See PJC 102.18. See also Rocor Inter- 
national, Inc. v. National Union Fire Insurance Co., 77 S.W.3d 253, 260 (Tex. 2002). 


Source of instruction. In Arnold, the supreme court held that an insurer breaches 
its common-law duty by denying a claim without a reasonable basis or by failing to 
conduct a reasonable investigation. Arnold, 725 S.W.2d at 167. In Aranda v. Insurance 
Co. of North America, the supreme court “imposed the holding of Arnold onto the 
workers’ compensation system and held that an injured employee was entitled to 
assert a claim against a workers’ compensation carrier for breach of the duty of good 
faith and fair dealing.” Texas Mutual Insurance Co. v. Ruttiger, 381 S.W.3d 430, 446 
(Tex. 2012) (citing Aranda v. Insurance Co. of North America, 748 S.W.2d 210, 212- 
13 (Tex. 1988)). In Shelton, the supreme court extended the duty to include an 
insurer’s unreasonable cancellation of an insurance policy. Shelton, 889 S.W.2d at 283. 
PJC 103.1 submits each of these elements of the duty. In Universe Life Insurance Co. 
v. Giles, 950 S.W.2d 48 (Tex. 1997), the supreme court revised the common-law duty 
to track the statutory prohibition on unfair refusal to settle. Giles, 950 S.W.2d at 55- 
56; see Tex. Ins. Code § 541.060(a)(2)(A) (formerly Tex. Ins. Code art. 21.21, 
§ 4(10)(a)(~ii)). The first definition is taken from this statutory language and parallels 
PJC 102.18. By extension, the duty of good faith and fair dealing with respect to fail- 
ing to conduct a reasonable investigation has been recast in the statutory language of 
Tex. Ins. Code § 541.060(a)(7) (formerly Tex. Ins. Code art. 21.21, § 4(10)(a)(viii)). 
This language also parallels the statutory submission in PJC 102.18. The third defini- 
tion is based on Shelton and has no statutory counterpart. 


Elimination of instruction for workers’ compensation claims. In its 1988 deci- 
sion in Aranda, the supreme court held that a workers’ compensation carrier owes a 
common-law duty of good faith and fair dealing to an injured employee. Aranda, 748 
S.W.2d at 212-13. In 2012, the supreme court explained that, through the 1989 
amendments to the Workers’ Compensation Act, the legislature addressed the “serious 
shortcomings in the old [workers’ compensation] law,” including the prior “deficien- 
cies underlying Aranda.” Ruttiger, 381 S.W.3d at 447-49. Given these amendments, 
as well as its observation that Aranda now often operates in “direct opposition to... 
the Act’s goals,” the court overruled Aranda. Ruttiger, 381 S.W.3d at 450-51. Accord- 
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ingly, the court held that “an injured employee may not assert a common-law claim for 
breach of the duty of good faith and fair dealing against a workers’ compensation car- 
rier.” Ruttiger, 381 S.W.3d at 433. 


Causation. A finding of a breach of the common-law duty of good faith and fair 
dealing entitles a plaintiff to recovery of all damages proximately caused by the 
wrongful conduct. Chitsey v. National Lloyds Insurance Co., 738 S.W.2d 641, 643 
(Tex. 1987). Causation is incorporated into the damages instruction. See PJC 115.14. 


Exemplary damages. Exemplary damages are allowed for breach of the duty of 
good faith and fair dealing and are governed by the same principles applicable to other 
tort actions. Transportation Insurance Co. v. Moriel, 879 S.W.2d 10, 23 & n.16 (Tex. 
1994); Arnold, 725 S.W.2d at 168. Fraud, malice, and gross negligence are grounds for 
recovery of exemplary damages. Tex. Civ. Prac. & Rem. Code § 41.003(a). For ques- 
tions submitting exemplary damages, see PJC 115.37 and 115.38 and the Comments 
accompanying those questions. 


Noninsurance cases. The courts have been reluctant to impose a special relation- 
ship on parties to an arm’s-length business transaction outside the insurance area. See, 
e.g., City of Midland v. O’Bryant, 18 S.W.3d 209, 215-16 (Tex. 2000) (employer- 
employee relationship); FDIC v. Coleman, 795 S.W.2d 706, 708-09 (Tex. 1990) 
(secured creditor/guarantor and receiver/guarantor); Texstar North America, Inc. v. 
Ladd Petroleum Corp., 809 S.W.2d 672, 678 (Tex. App.—Corpus Christi—Edinburg 
1991, writ denied) (working-interest owners/parties to joint operating agreement); 
Nautical Landings Marina, Inc. v. First National Bank, 791 S.W.2d 293, 299 (Tex. 
App.—Corpus Christi-Edinburg 1990, writ denied) (lender/borrower); Adolph Coors 
Co. v. Rodriguez, 780 S.W.2d 477, 481 (Tex. App.—Corpus Christi-Edinburg 1989, 
writ denied) (supplier/distributor); City of San Antonio v. Forgy, 769 S.W.2d 293, 296— 
98 (Tex. App.—sSan Antonio 1989, writ denied) (city/contractor); Lovell v. Western 
National Life Insurance Co., 754 S.W.2d 298, 303 (Tex. App—Amarillo 1988, writ 
denied) (mortgagor/mortgagee). But see Subaru of America, Inc. v. David McDavid 
Nissan, Inc., 84 S.W.3d 212, 225-26 (Tex. 2002) (statutory special relationship existed 
in automobile dealership franchise agreement); Sanus/New York Life Health Plan, Inc. 
v. Dube-Seybold-Sutherland Management, Inc., 837 S.W.2d 191, 199 (Tex. App.— 
Houston [1st Dist.] 1992, writ dism’d by agr.) (special relationship existed between 
health maintenance organization and health-care provider). 
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PJC 103.2 Duty of Good Faith under the Uniform Commercial Code 
(Comment) 


The basic question in PJC 101.2 should be used with one of the appropriate instruc- 
tions set out in the comment titled “UCC good-faith obligation.” 
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PJC 103.3 Duty of Good Faith by Express Contract (Comment) 


Parties may create a duty of good faith and fair dealing by the express terms of a 
contract not governed by the Uniform Commercial Code. The basic question in PJC 
101.2 should be used to submit all contractual provisions including the express duty of 
good faith and fair dealing. 
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PJC 104.1 Question and Instruction—Existence of Relationship of 
Trust and Confidence 


QUESTION 


Did a relationship of trust and confidence exist between Don Davis and Paul 
Payne? 


A relationship of trust and confidence existed if Paul Payne justifiably 
placed trust and confidence in Don Davis to act in Paul Payne’s best interest. 
Paul Payne’s subjective trust and feelings alone do not justify transforming 
arm’s-length dealings into a relationship of trust and confidence. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 104.1 submits the existence of an informal fiduciary relation- 
ship, commonly referred to as a “relationship of trust and confidence” or a “confiden- 
tial relationship.” This relationship may arise from moral, social, domestic, or purely 
personal relationships. Ritchie v. Rupe, 443 S.W.3d 856, 874 n.27 (Tex. 2014); Meyer 
v. Cathey, 167 S.W.3d 327, 330-31 (Tex. 2005); Thigpen v. Locke, 363 S.W.2d 247, 
253 (Tex. 1962); MacDonald v. Follett, 180 S.W.2d 334, 337 (Tex. 1944). Informal 
fiduciary duties are not owed in business transactions unless the special relationship of 
trust and confidence existed prior to, and apart from, the transaction(s) at issue in the 
case. Ritchie, 443 S.W.3d at 874 n.27. Informal fiduciary relationships are distin- 
guished from technical or formal fiduciary relationships such as attorney-client, prin- 
cipal-agent, officer/director-corporation, partner-partner, trustee—cestui que trust, or 
guardian-ward, which as a matter of law are relationships of trust and confidence. 
Thigpen, 363 S.W.2d at 253; see also Ritchie, 443 S.W.3d at 868 (holding that officers 
and directors, or those acting as such, owe a fiduciary duty to the corporation in their 
directorial actions). The existence of an informal relationship of trust and confidence 
is usually a question of fact. Crim Truck & Tractor Co. v. Navistar International 
Transportation Corp., 823 S.W.2d 591, 594 (Tex. 1992). 


Broad-form submission. PJC 104.1 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
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which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Formal fiduciary relationships. If the existence of a formal fiduciary relation- 
ship is disputed, a question should be submitted inquiring whether the formal fiduciary 
relationship exists at the time of the occurrence or transaction at issue, or with respect 
to the occurrence or transaction at issue, or both. See National Plan Administrators, 
Inc. v. National Health Insurance Co., 235 S.W.3d 695, 700-704 (Tex. 2007); Johnson 
v. Brewer & Pritchard, P.C., 73 S.W.3d 193, 200-203 (Tex. 2002); Schiller v. Elick, 
240 S.W.2d 997, 999-1000 (Tex. 1951); see also the current edition of State Bar of 
Texas, Texas Pattern Jury Charges—Malpractice, Premises & Products PJC 61.3 
(form question when the existence of a professional relationship is in dispute). 


When the existence of an informal fiduciary relationship is a question of 
law. Although the existence of an informal relationship of trust and confidence is 
ordinarily a question of fact, if the issue is one of no evidence, it becomes a question of 
law. Crim Truck & Tractor Co., 823 S.W.2d at 594. Similarly, if the facts are undis- 
puted, the question is one of law. Meyer, 167 S.W.3d at 330. The supreme court has 
held that the following situations, for example, do not rise to the level of a relationship 
of trust and confidence: 


e One businessman trusts another and relies on his promise to perform a 
contract. Consolidated Gas & Equipment Co. v. Thompson, 405 S.W.2d 333, 336 
(Tex. 1966); Thigpen, 363 S.W.2d at 253. 


° The relationship has been a cordial one and of long duration. Thigpen, 
363 S.W.2d at 253. 


° People have had prior dealings with each other and one party subjectively 
trusts the other. Meyer, 167 S.W.3d at 331; Schlumberger Technology Corp. v. 
Swanson, 959 S.W.2d 171, 177 (Tex. 1997); Consolidated Gas & Equipment Co., 
405 S.W.2d at 336; Thigpen, 363 S.W.2d at 253. 


° The plaintiff has always done everything requested by the defendant. 
Crim Truck & Tractor Co., 823 S.W.2d at 596 n.6. 


If commencement or termination of relationship is at issue. If there is a dis- 
pute about whether the relationship had begun or had terminated at the time of the 
alleged breach, the Committee suggests adding to the question the phrases, “on [date]” 
or “at the time of the [occurrence or transaction].” See Meyer, 167 S.W.3d at 331 
(quoting Associated Indemnity Corp. v. CAT Contracting, Inc., 964 S.W.2d 276, 287 
(Tex. 1998)); Swanson, 959 S.W.2d at 177 (in business transaction, special relation- 
ship of trust and confidence must have existed before, and apart from, agreement made 
basis of suit); Schiller, 240 S.W.2d at 1000 (relationship must not have been termi- 
nated before time of occurrence or transaction giving rise to cause of action). 
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Source of question and instruction. PJC 104.1 is derived from Thigpen, 363 
S.W.2d at 253 (confidential relationship exists if beneficiary is justified in placing trust 
and confidence in fiduciary to act in beneficiary’s best interest); Crim Truck & Tractor 
Co., 823 S.W.2d at 594-95 (subjective trust alone does not transform arm’s-length 
transaction into fiduciary relationship); and Fitz-Gerald v. Hull, 237 S.W.2d 256, 261 


(Tex. 1951) (informal relationship may arise where one person trusts and relies on 
another). 
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PJC 104.2 Question and Instruction—Breach of Fiduciary Duty 
Defined by Common Law—Burden on Fiduciary 


QUESTION 


Did Don Davis comply with his fiduciary duty to Paul Payne? 


[Because a relationship of trust and confidence existed between them,] [As 
Paul Payne’s attorney,| [As Paul Payne’s agent,| Don Davis owed Paul Payne 
a fiduciary duty. To prove he complied with his duty, Don Davis must show— 

1. the transaction[s] in question [was/were] fair and equitable to Paul 

Payne; and 

2. Don Davis made reasonable use of the confidence that Paul Payne 
placed in him; and 

3. Don Davis acted in the utmost good faith and exercised the most 
scrupulous honesty toward Paul Payne; and 

4. Don Davis placed the interests of Paul Payne before his own and 

did not use the advantage of his position to gain any benefit for himself at the 

expense of Paul Payne; and 


5. Don Davis fully and fairly disclosed all important information to 
Paul Payne concerning the transaction[s]. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 104.2 submits the question of breach of fiduciary duty defined 
by the common law, whether the duty is based on a formal or an informal relationship, 
when the fiduciary bears the burden of proof. The burden of proof is on the fiduciary 
when the fiduciary has profited or benefited from a transaction with the beneficiary or 
has placed himself in a position in which his self-interest might conflict with the bene- 
ficiary. For cases in which the beneficiary has the burden of proof, see PJC 104.3. 


If the fiduciary duty is defined by a statute or an agreement, see PJC 104.4 or 104.5. 
If the duty is defined by a trust agreement or the Texas Trust Code (Tex. Prop. Code tit. 
9, subtit. B), see the current edition of State Bar of Texas, Texas Pattern Jury 
Charges—Family & Probate PJC 235.9—235.15. If the duty is defined by an agree- 
ment relating to oil and gas exploration or production, see the current edition of State 
Bar of Texas, Texas Pattern Jury Charges—Oil & Gas PJC 304.1—304.2. If the duty 
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arises from an attorney-client relationship, see the current edition of State Bar of 
Texas, Texas Pattern Jury Charges—Malpractice, Premises & Products PJC 61.12. 


If the existence of a formal fiduciary relationship is disputed, a preliminary question 
should be submitted. Schiller v. Elick, 240 S.W.2d 997, 999 (Tex. 1951) (dispute 
whether defendant was plaintiff's agent); see also Johnson v. Brewer & Pritchard, 
P.C., 73 S.W.3d 193, 202-03 (Tex. 2002) (whether to impose fiduciary duty on 
employee depends on whether he was agent with respect to particular transaction). See 
also the current edition of State Bar of Texas, Texas Pattern Jury Charges—Malprac- 
tice, Premises & Products PJC 61.3. PJC 104.1 submits the existence of an informal 
fiduciary relationship. PJC 104.2 should be conditioned on an affirmative answer to 
either PJC 104.1 or the preliminary question asking whether the formal fiduciary rela- 
tionship exists. 


Source of question and instruction. The question and instruction are based on 
principles stated in Crim Truck & Tractor Co. v. Navistar International Transportation 
Corp., 823 S.W.2d 591, 594 (Tex. 1992) (fiduciary duty requires party to place interest 
of other party before his own); Stephens County Museum, Inc. v. Swenson, 517 S.W.2d 
257, 261 (Tex. 1974) (material issues are whether fiduciary made reasonable use of 
trust and confidence placed in him and whether transactions were ultimately fair and 
equitable to beneficiary); Fitz-Gerald v. Hull, 237 S.W.2d 256, 264-65 (Tex. 1951) 
(fiduciaries owe utmost good faith and most scrupulous honesty); Slay v. Burnett 
Trust, 187 S.W.2d 377, 387-88 (Tex. 1945) (duty of loyalty prohibits trustee from 
using advantage of his position to gain any benefit for himself at expense of his cestui 
que trust and from placing himself in any position where his self-interest will or may 
conflict with his obligations as trustee); Kinzbach Tool Co. v. Corbett-Wallace Corp., 
160 S.W.2d 509, 512-14 (Tex. 1942) (it is duty of fiduciary to deal openly and to make 
full disclosure to party with whom he stands in such relationship); Johnson v. Peck- 
ham, 120 S.W.2d 786, 787 (Tex. 1938) (fiduciaries required to make full disclosure of 
all material facts within their knowledge relating to fiduciary relationship; it is neces- 
sary to make disclosure of all important information), cited in Schlumberger Technol- 
ogy Corp. v. Swanson, 959 S.W.2d 171, 175, 181 (Tex. 1997); Lundy v. Masson, 260 
S.W.3d 482, 503-04 (Tex. App.—Houston [14th Dist.] 2008, no pet.) (fiduciaries owe 
utmost good faith and most scrupulous honesty); and Salas v. Total Air Services, LLC, 
550 S.W.3d 683, 692 (Tex. App.—El Paso 2018, no pet.) (at-will employee who ran a 
competing business while still working for employer). 


Broad-form submission. PJC 104.2 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 
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Presumption of unfairness shifts burden of proof. When a fiduciary profits or 
benefits in any way from a transaction with the beneficiary, a presumption of unfair- 
ness arises that shifts the burden of persuasion to the fiduciary or the party claiming 
the validity or benefits of the transaction to show that the transaction was fair and 
equitable to the beneficiary. Keck, Mahin & Cate v. National Union Fire Insurance 
Co. of Pittsburgh, 20 S.W.3d 692, 699 (Tex. 2000); Texas Bank & Trust Co. v. Moore, 
595 S.W.2d 502, 509 (Tex. 1980); Archer v. Griffith, 390 S.W.2d 735, 739 (Tex. 1964). 


A presumption of unfairness also arises and the burden of proof shifts to the fidu- 
ciary if the fiduciary places himself in a position in which his self-interest might con- 
flict with his obligations as a fiduciary. Stephens County Museum, Inc., 517 S.W.2d at 
260-61 (fiduciary’s positions as trusted business advisor, holding a power of attorney 
for donors, and as director and officer of donee created presumption of unfairness in 
transactions); Slay, 187 S.W.2d at 387-88 (duty of loyalty prohibits trustee from plac- 
ing himself in any position in which his self-interest will or may conflict with his obli- 
gations as trustee). 


The presumption may be rebutted by the fiduciary. Stephens County Museum, Inc., 
517 S.W.2d at 261; see also Texas Bank & Trust Co., 595 S.W.2d at 509. Normally, a 
rebuttable presumption shifts the burden of producing evidence to the party against 
whom it operates but does not shift the burden of persuasion to that party. General 
Motors Corp. v. Saenz, 873 S.W.2d 353, 359 (Tex. 1993). In fiduciary duty cases, how- 
ever, the presumption of unfairness operates to shift both the burden of producing evi- 
dence and the burden of persuasion to the fiduciary. Sorrell v. Elsey, 748 S.W.2d 584, 
586 (Tex. App.—San Antonio 1988, writ denied); Miller v. Miller, 700 S.W.2d 941, 
945-46 (Tex. App.—Dallas 1985, writ ref'd n.r.e.); Fillion v. Troy, 656 S.W.2d 912, 
914 (Tex. App.—Houston [1st Dist.] 1983, writ ref’d n.r.e.); Cole v. Plummer, 559 
S.W.2d 87, 89 (Tex. App.—Eastland 1977, writ ref’d n.r.e.); see also Peckham, 120 
S.W.2d at 788 (issue of whether beneficiary of fiduciary relationship relied on fidu- 
ciary to perform his duties was immaterial). 


If there is no evidence rebutting the presumption, no breach of fiduciary duty ques- 
tion is necessary. Texas Bank & Trust Co., 595 S.W.2d at 509. 


Liability questions normally place the burden of proof on the plaintiff, who is 
required to obtain an affirmative finding. When the burden is shifted to the fiduciary, 
however, a “No” answer supports liability. Thus, when the burden is on the fiduciary 
to prove compliance with his fiduciary duties, subsequent questions that depend on a 
finding of breach of fiduciary duty may need to be conditioned on a “No” answer to 
PJC 104.2. See, e.g., PJC 115.15-115.18. 


If there is a dispute about whether the fiduciary profited or benefited from a transac- 
tion with the beneficiary, or whether the fiduciary placed himself in a position in 
which his self-interest might conflict with his obligations as a fiduciary, a jury ques- 
tion may be necessary to decide that issue. PJC 104.2, placing the burden on the fidu- 


204 


FIDUCIARY DUTY PJC 104.2 


ciary, would be conditioned on an affirmative answer. PJC 104.3, placing the burden 
on the beneficiary, would be conditioned on a negative answer. 


Modification of question or instruction. The instruction may require modifica- 
tion based on the specific facts involved. Not every fiduciary relationship creates a 
general fiduciary duty. See KCM Financial LLC v. Bradshaw, 457 S.W.3d 70, 74, 80- 
82 (Tex. 2015) (holding that scope of executive-right holder’s fiduciary duty to non- 
executive-right holder is to act with utmost good faith and fair dealing, but scope of 
duty does not require executive to wholly subordinate its interests to non-executive’s 
interests when their interests conflict); National Plan Administrators, Inc. v. National 
Health Insurance Co., 235 S.W.3d 695, 700-704 (Tex. 2007) (recognizing parties’ 
agreement to limit fiduciary duties that would otherwise exist between agent and prin- 
cipal); Sterling Trust Co. v. Adderley, 168 S.W.3d 835, 846-47 (Tex. 2005) (sustaining 
objection to jury instruction for failure to reflect contractual limitation of fiduciary 
duties); Brewer & Pritchard, P.C., 73 S.W.3d at 200-205 (limiting associate lawyer’s 
fiduciary duty to employer law firm when acting as employer’s agent in pursuit of 
business opportunities). In such cases, it may be appropriate to modify the list of 
duties in PJC 104.2 to define the scope of the fiduciary duty. 


If there are specific duties inherent in a particular formal fiduciary relationship, 
those duties at issue should be defined. For example, if the fiduciary duty claim is 
against a corporate officer or director, depending on the facts of the case, in addition to 
some or all of the duties set out in PJC 104.2 it may be appropriate to instruct that the 
officer’s or director’s fiduciary duty includes the obligation not to usurp corporate 
opportunities for personal gain and to exercise uncorrupted business judgment for the 
sole benefit of the corporation. See Ritchie v. Rupe, 443 S.W.3d 856, 883, 886-87 
(Tex. 2014). 


Similarly, an agent entrusted with funds owes the principal a duty to exercise a high 
degree of care to conserve the principal’s money and pay it only to those entitled to 
receive it. City of Fort Worth v. Pippen, 439 S.W.2d 660, 665 (Tex. 1969); IO Hold- 
ings, Inc. v. Stewart Title Guaranty Co., 451 S.W.3d 861, 871 (Tex. App.—Houston 
[1st Dist.] 2014, no pet.). 


If multiple and distinct breaches of fiduciary duty are alleged involving more than 
one transaction or action, it may be appropriate to modify the question or instructions 
in certain circumstances. See, e.g., Holland v. Lovelace, 352 S.W.3d 777, 789 (Tex. 
App.—Dallas 2011, pet. denied) (holding that even if some breaches of fiduciary duty 
occurred beyond limitations period, where jury charge failed to ask dates of different 
acts breaching fiduciary duty, entire judgment was affirmed based on finding of 
breach of fiduciary duty that was submitted broadly, because record contained some 
evidence of misconduct occurring within limitations period) (citing Fleet v. Fleet, 711 
S.W.2d 1, 2 (Tex. 1986) (stating jury charge submitted all allegations of breach of 
fiduciary duty in one issue, but with each different act lettered “A” through “K”) and 
First City National Bank of Paris v. Haynes, 614 S.W.2d 605, 608 (Tex. App.—Texar- 
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kana 1981, no writ) (stating “[a] separate inquiry in checklist fashion as to specific 
acts of . . . breaches of duty, . . . in the manner submitted in this case, is perfectly 
proper’’)). 

Knowing participation. An additional question or instruction may be required 
when the plaintiff alleges that a defendant is liable because it knowingly participated 
in another’s breach of fiduciary duty. See Kinzbach Tool Co., 160 S.W.2d at 513-14. 


Caveat. If the burden of persuasion is on the fiduciary, it is unclear which party 
bears the burden of requesting the compliance question. Compare Moore v. Texas Bank 
& Trust Co., 576 S.W.2d 691, 695 (Tex. App.—Eastland 1979), rev’d on other 
grounds, 595 S.W.2d 502 (Tex. 1980) (burden to properly request issue rests on plain- 
tiff-beneficiary because it “is an element of the plaintiff s theory of recovery”), with 
Cole, 559 S.W.2d at 89 (fiduciary has burden of “securing a finding the confidential 
relationship was not breached”). 


Remedies. See PJC 115.15 regarding equitable remedies and damages for breach 
of fiduciary duty; PJC 115.16 for a question on the amount of profit disgorgement; 
PJC 115.17 for a question on the amount of forfeiture of fees; and PJC 115.18 for a 
question on actual damages for breach of fiduciary duty. For a discussion of breach of 
fiduciary duty and fee forfeiture in the attorney-client context, see the current edition 
of State Bar of Texas, Texas Pattern Jury Charges—Malpractice, Premises & Products 
PJC 84.7. 
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PJC 104.3 Question and Instruction—Breach of Fiduciary Duty 
Defined by Common Law—Burden on Beneficiary 


QUESTION 


Did Don Davis fail to comply with his fiduciary duty to Paul Payne? 


[Because a relationship of trust and confidence existed between them,] [As 
Paul Payne’s attorney,| [As Paul Payne’s agent,| Don Davis owed Paul Payne 
a fiduciary duty. To prove Don Davis failed to comply with his fiduciary duty, 
Paul Payne must show— 


1. the transaction[s] in question [was/were] not fair and equitable to 
Paul Payne; or 


2. Don Davis did not make reasonable use of the confidence that Paul 
Payne placed in him; or 

3. Don Davis failed to act in the utmost good faith or exercise the 
most scrupulous honesty toward Paul Payne; or 


4. Don Davis placed his own interests before Paul Payne’s, used the 
advantage of his position to gain a benefit for himself at the expense of Paul 
Payne, or placed himself in a position where his self-interest might conflict 
with his obligations as a fiduciary; or 


5. Don Davis failed to fully and fairly disclose all important informa- 
tion to Paul Payne concerning the transaction[s]. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 104.3 submits the question of breach of fiduciary duty defined 
by the common law, whether the duty is based on a formal or informal relationship, 
when a presumption of unfairness does not arise and the burden of persuasion there- 
fore does not shift to the fiduciary. 


If the fiduciary duty is defined by a statute or an agreement, see PJC 104.4 or 104.5. 
If the duty is defined by a trust agreement or the Texas Trust Code (Tex. Prop. Code tit. 
9, subtit. B), see the current edition of State Bar of Texas, Texas Pattern Jury 
Charges—Family & Probate PJC 235.9—235.15. If the duty is defined by an agree- 
ment relating to oil and gas exploration or production, see the current edition of State 
Bar of Texas, Texas Pattern Jury Charges—Oil & Gas PJC 304.1—304.2. If the duty 
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arises from an attorney-client relationship, see the current edition of State Bar of 
Texas, Texas Pattern Jury Charges—Malpractice, Premises & Products PJC 61.12. 


Source of question and instruction. The question and instruction are based on 
principles stated in Crim Truck & Tractor Co. v. Navistar International Transportation 
Corp., 823 S.W.2d 591, 594 (Tex. 1992) (fiduciary duty requires party to place interest 
of other party before his own); Stephens County Museum, Inc. v. Swenson, 517 S.W.2d 
257, 261 (Tex. 1974) (material issues are whether fiduciary made reasonable use of 
trust and confidence placed in him and whether transactions were ultimately fair and 
equitable to beneficiary); Fitz-Gerald v. Hull, 237 S.W.2d 256, 264-65 (Tex. 1951) 
(fiduciaries owe utmost good faith and most scrupulous honesty); Slay v. Burnett 
Trust, 187 S.W.2d 377, 387-88 (Tex. 1945) (duty of loyalty prohibits trustee from 
using advantage of his position to gain any benefit for himself at expense of his cestui 
que trust and from placing himself in any position where his self-interest will or may 
conflict with his obligations as trustee); Kinzbach Tool Co. v. Corbett-Wallace Corp., 
160 S.W.2d 509, 512-14 (Tex. 1942) (it is duty of fiduciary to deal openly and to make 
full disclosure to party with whom he stands in such relationship); Johnson v. Peck- 
ham, 120 S.W.2d 786, 787 (Tex. 1938) (fiduciaries required to make full disclosure of 
all material facts within their knowledge relating to fiduciary relationship; it is neces- 
sary to make disclosure of all important information), cited in Schlumberger Technol- 
ogy Corp. v. Swanson, 959 S.W.2d 171, 175, 181 (Tex. 1997); Lundy v. Masson, 260 
S.W.3d 482, 503-04 (Tex. App.—Houston [14th Dist.] 2008, no pet.) (fiduciaries owe 
utmost good faith and most scrupulous honesty); and Salas v. Total Air Services, LLC, 
550 S.W.3d 683, 692 (Tex. App.—El Paso 2018, no pet.) (at-will employee who ran a 
competing business while still working for employer). 


Broad-form submission. PJC 104.3 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Casteel doctrine. 


Modification of question or instruction. The instruction may require modifica- 
tion based on the specific facts involved. Not every fiduciary relationship creates a 
general fiduciary duty. See KCM Financial LLC v. Bradshaw, 457 S.W.3d 70, 74, 80- 
82 (Tex. 2015) (holding that scope of executive-right holder’s fiduciary duty to non- 
executive-right holder is to act with utmost good faith and fair dealing, but scope of 
duty does not require executive to wholly subordinate its interests to non-executive’s 
interests when their interests conflict); National Plan Administrators, Inc. v. National 
Health Insurance Co., 235 S.W.3d 695, 700-704 (Tex. 2007) (recognizing parties’ 
agreement to limit fiduciary duties that would otherwise exist between agent and prin- 
cipal); Sterling Trust Co. v. Adderley, 168 S.W.3d 835, 846-47 (Tex. 2005) (sustaining 
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objection to jury instruction for failure to reflect contractual limitation of fiduciary 
duties); Johnson v. Brewer & Pritchard, P.C., 73 S.W.3d 193, 200-205 (Tex. 2002) 
(limiting associate lawyer’s fiduciary duty to employer law firm when acting as 
employer’s agent in pursuit of business opportunities). In such cases, it may be appro- 
priate to modify the list of duties in PJC 104.3 to define the scope of the fiduciary duty. 


If there are specific duties inherent in a particular formal fiduciary relationship, 
those duties at issue should be defined. For example, if the fiduciary duty claim is 
against a corporate officer or director, depending on the facts of the case, in addition to 
some or all of the duties set out in PJC 104.3 it may be appropriate to instruct that the 
officer’s or director’s fiduciary duty includes the obligation not to usurp corporate 
opportunities for personal gain and to exercise uncorrupted business judgment for the 
sole benefit of the corporation. See Ritchie v. Rupe, 443 S.W.3d 856, 883, 886-87 
(Tex. 2014). 


Similarly, an agent entrusted with funds owes the principal a duty to exercise a high 
degree of care to conserve the principal’s money and pay it only to those entitled to 
receive it. City of Fort Worth v. Pippen, 439 S.W.2d 660, 665 (Tex. 1969); JO Hold- 
ings, Inc. v. Stewart Title Guaranty Co., 451 S.W.3d 861, 871 (Tex. App.—Houston 
[1st Dist.] 2014, no pet.). 


If multiple and distinct breaches of fiduciary duty are alleged involving more than 
one transaction or action, it may be appropriate to modify the question or instructions 
in certain circumstances. See, e.g., Holland v. Lovelace, 352 S.W.3d 777, 789 (Tex. 
App.—Dallas 2011, pet. denied) (holding that even if some breaches of fiduciary duty 
occurred beyond limitations period, where jury charge failed to ask dates of different 
acts breaching fiduciary duty, entire judgment was affirmed based on finding of breach 
of fiduciary duty that was submitted broadly, because record contained some evidence 
of misconduct occurring within limitations period) (citing Fleet v. Fleet, 711 S.W.2d 1, 
2 (Tex. 1986) (stating jury charge submitted all allegations of breach of fiduciary duty 
in one issue, but with each different act lettered “A” through “K”) and First City 
National Bank of Paris v. Haynes, 614 S.W.2d 605, 608 (Tex. App.—Texarkana 1981, 
no writ) (stating “[a] separate inquiry in checklist fashion as to specific acts of... 
breaches of duty, . . . in the manner submitted in this case, is perfectly proper’)). 


Knowing participation. An additional question or instruction may be required 
when the plaintiff alleges that a defendant is liable because it knowingly participated 
in another’s breach of fiduciary duty. See Kinzbach Tool Co., 160 S.W.2d at 513-14. 


Remedies. See PJC 115.15 regarding equitable remedies and damages for breach 
of fiduciary duty; PJC 115.16 for a question on the amount of profit disgorgement; 
PJC 115.17 for a question on the amount of forfeiture of fees; and PJC 115.18 for a 
question on actual damages for breach of fiduciary duty. For a discussion of breach of 
fiduciary duty and fee forfeiture in the attorney-client context, see the current edition 
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of State Bar of Texas, Texas Pattern Jury Charges—Malpractice, Premises & Products 
PJC 84.7. 
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PJC 104.4 Question and Instruction—Breach of Fiduciary Duty 
Defined by Statute or Agreement—Burden on Fiduciary 


QUESTION 
Did Don Davis comply with all of the following duties? 


[List duties alleged to have been breached and the standard 
of care using language from the applicable statute or agreement or both. 
Also list any applicable common-law duties as provided in PJC 104.2.] 
Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 104.4 submits the question of breach of fiduciary duty defined 
by a statute or an agreement when the fiduciary bears the burden of proof. See 
National Plan Administrators, Inc. v. National Health Insurance Co., 235 S.W.3d 695, 
700-704 (Tex. 2007); Sterling Trust Co. v. Adderley, 168 S.W.3d 835, 846-47 (Tex. 
2005). See, e.g., Tex. Bus. Orgs. Code §§ 152.203—.207 (“TBOC,” which replaced the 
Texas Revised Partnership Act (“TRPA”)) regarding duties applicable to partners. If 
the duty is defined by a trust agreement or the Texas Trust Code (Tex. Prop. Code tit. 
9, subtit. B), see the current edition of State Bar of Texas, Texas Pattern Jury 
Charges—Family & Probate PJC 235.9—235.15. If the duty is defined by an agree- 
ment relating to oil and gas exploration or production, see the current edition of State 
Bar of Texas, Texas Pattern Jury Charges—Oil & Gas PJC 304.1—304.2. If the duty 
arises from an attorney-client relationship, see the current edition of State Bar of 
Texas, Texas Pattern Jury Charges—Malpractice, Premises & Products PJC 61.12. 


The burden of proof is on the fiduciary when the fiduciary has profited or benefited 
from a transaction with the beneficiary and a presumption of unfairness therefore 
arises. For cases arising from a statute or an agreement in which the beneficiary has 
the burden of proof, see PJC 104.5. 


Source of duty instructions. Insert the language from the statute or agreement 
when defining the duty or duties. The duties created by an agreement will vary on a 
case-by-case basis. National Plan Administrators, Inc., 235 S.W.3d at 702-04. In a 
given case, some or all of the duties listed in PJC 104.2 may also apply. If so, those 
duties should also be listed in the instruction. 


In the context of a partnership, the Texas Supreme Court has stated that the duties 
owed by partners under the TRPA are “in the nature of a fiduciary duty in the conduct 
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and winding up of partnership business.” M.R. Champion, Inc. v. Mizell, 904 S.W.2d 
617, 618 (Tex. 1995). While partnership duties are fiduciary in character, the TBOC 
has refined their nature and scope and allows, by agreement, limitations of certain 
duties. In re Gupta, 394 F.3d 347 (Sth Cir. 2004) (noting TRPA “significantly 
amended” partnership law in 1994 to “refine the nature and scope of partners’ duties to 
each other”); see Tex. Bus. Orgs. Code § 152.002. While the scope of partnership 
duties can be altered by agreement, partners cannot entirely eliminate the duties of loy- 
alty and care, and these duties must be discharged in good faith and in a manner the 
partner reasonably believes to be in the best interest of the partnership. See Tex. Bus. 
Orgs. Code §§ 152.002, 152.204—.207. 


Broad-form submission. PJC 104.4 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Presumption of unfairness shifts burden of proof. When a fiduciary profits or 
benefits in any way from a transaction with the beneficiary, a presumption of unfair- 
ness arises that shifts the burden of persuasion to the fiduciary or the party claiming 
the validity or benefits of the transaction to show that the transaction was fair and 
equitable to the beneficiary. Keck, Mahin & Cate v. National Union Fire Insurance 
Co. of Pittsburgh, 20 S.W.3d 692, 699 (Tex. 2000); Texas Bank & Trust Co. v. Moore, 
595 S.W.2d 502, 509 (Tex. 1980); Archer v. Griffith, 390 S.W.2d 735, 739 (Tex. 1964). 


The presumption may be rebutted by the fiduciary. Stephens County Museum, Inc. v. 
Swenson, 517 S.W.2d 257, 261 (Tex. 1974); see also Texas Bank & Trust Co., 595 
S.W.2d at 509. Normally, a rebuttable presumption shifts the burden of producing evi- 
dence to the party against whom it operates but does not shift the burden of persuasion 
to that party. General Motors Corp. v. Saenz, 873 S.W.2d 353, 359 (Tex. 1993). In 
fiduciary duty cases, however, the presumption of unfairness operates to shift both the 
burden of producing evidence and the burden of persuasion to the fiduciary. Sorrell v. 
Elsey, 748 S.W.2d 584, 586 (Tex. App.—San Antonio 1988, writ denied); Miller v. 
Miller, 700 S.W.2d 941, 945-46 (Tex. App.—Dallas 1985, writ ref’d n.r.e.); Fillion v. 
Troy, 656 S.W.2d 912, 914 (Tex. App.—Houston [1st Dist.] 1983, writ ref’d n.r.e.); 
Cole v. Plummer, 559 S.W.2d 87, 89 (Tex. App.—Eastland 1977, writ ref’d n.r.e.); see 
also Johnson v. Peckham, 120 S.W.2d 786, 788 (Tex. 1938) (issue of whether benefi- 
ciary of fiduciary relationship relied on fiduciary to perform his duties was immate- 
rial). 


If there is no evidence rebutting the presumption, no breach of fiduciary duty ques- 
tion is necessary. Texas Bank & Trust Co., 595 S.W.2d at 509. 


212 


FIDUCIARY DUTY PJC 104.4 


Liability questions normally place the burden of proof on the plaintiff, who is 
required to obtain an affirmative finding. When the burden is shifted to the fiduciary, 
however, a “No” answer supports liability. Thus, when the burden is on the fiduciary 
to prove compliance with his fiduciary duties, subsequent questions that depend on a 
finding of breach of fiduciary duty may need to be conditioned on a “No” answer to 
PJC 104.4. See, e.g., PJC 115.15—-115.18. 


If there is a dispute about whether the fiduciary profited or benefited from a transac- 
tion with the beneficiary, or whether the fiduciary placed himself in a position in 
which his self-interest might conflict with his obligations as a fiduciary, a jury ques- 
tion may be necessary to decide that issue. PJC 104.4, placing the burden on the fidu- 
ciary, would be conditioned on an affirmative answer. PJC 104.5, placing the burden 
on the beneficiary, would be conditioned on a negative answer. 


Caveat. If the burden of persuasion is on the fiduciary, it is unclear which party 
bears the burden of requesting the compliance question. Compare Moore v. Texas Bank 
& Trust Co., 576 S.W.2d 691, 695 (Tex. App.—Eastland 1979), rev’d on other 
grounds, 595 S.W.2d 502 (Tex. 1980) (burden to properly request issue rests on plain- 
tiff-beneficiary because it “is an element of the plaintiffs theory of recovery”), with 
Cole, 559 S.W.2d at 89 (fiduciary has burden of “securing a finding the confidential 
relationship was not breached”). 


Remedies. See PJC 115.15 regarding equitable remedies and damages for breach 
of fiduciary duty; PJC 115.16 for a question on the amount of profit disgorgement; 
PJC 115.17 for a question on the amount of forfeiture of fees; and PJC 115.18 for a 
question on actual damages for breach of fiduciary duty. The statute or agreement that 
is the source of the fiduciary duty may define the remedies and damages for a breach 
of that duty. For a discussion of breach of fiduciary duty and fee forfeiture in the attor- 
ney-client context, see the current edition of State Bar of Texas, Texas Pattern Jury 
Charges—Malpractice, Premises & Products PJC 84.7. 
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PJC 104.5 Question and Instruction—Breach of Fiduciary Duty 
Defined by Statute or Agreement—Burden on Beneficiary 


QUESTION 
Did Don Davis fail to comply with one or more of the following duties? 


[List duties alleged to have been breached and the standard 
of care using language from the applicable statute or agreement or both. 
Also list any applicable common-law duties as provided in PJC 104.3.] 
Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 104.5 submits the question of breach of fiduciary duty defined 
by a statute or an agreement when the beneficiary bears the burden of proof. See 
National Plan Administrators, Inc. v. National Health Insurance Co., 235 S.W.3d 695, 
700-704 (Tex. 2007); Sterling Trust Co. v. Adderley, 168 S.W.3d 835, 846-47 (Tex. 
2005). See, e.g., Tex. Bus. Orgs. Code §§ 152.203-—.207 (“TBOC,” which replaced the 
Texas Revised Partnership Act (“TRPA”)) regarding duties applicable to partners. If 
the duty is one arising from a trust agreement or the Texas Trust Code (Tex. Prop. 
Code tit. 9, subtit. B), see the current edition of State Bar of Texas, Texas Pattern Jury 
Charges—Family & Probate PJC 235.9—235.15. If the duty is defined by an agree- 
ment relating to oil and gas exploration or production, see the current edition of State 
Bar of Texas, Texas Pattern Jury Charges—Oil & Gas PJC 304.1—304.2. If the duty 
arises from an attorney-client relationship, see the current edition of State Bar of 
Texas, Texas Pattern Jury Charges—Malpractice, Premises & Products PJC 61.12. 


Source of duty instructions. Insert the language from the statute or agreement 
when defining the duty or duties. The duties created by an agreement will vary on a 
case-by-case basis. National Plan Administrators, Inc., 235 S.W.3d at 702-04. In a 
given case, some or all of the duties listed in PJC 104.3 may also apply. If so, those 
duties should also be listed in the instruction. 


In the context of a partnership, the Texas Supreme Court has stated that the duties 
owed by partners under the TRPA are “in the nature of a fiduciary duty in the conduct 
and winding up of partnership business.” M.R. Champion, Inc. v. Mizell, 904 S.W.2d 
617, 618 (Tex. 1995). While partnership duties are fiduciary in character, the TBOC 
has refined their nature and scope and allows, by agreement, limitations of certain 
duties. In re Gupta, 394 F.3d 347 (5th Cir. 2004) (noting TRPA “significantly 
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amended” partnership law in 1994 to “refine the nature and scope of partners’ duties to 
each other”); see Tex. Bus. Orgs. Code § 152.002. While the scope of partnership 
duties can be altered by agreement, partners cannot entirely eliminate the duties of loy- 
alty and care, and these duties must be discharged in good faith and in a manner the 
partner reasonably believes to be in the best interest of the partnership. See Tex. Bus. 
Orgs. Code §§ 152.002, 152.204—.207. 


Broad-form submission. PJC 104.5 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Remedies. See PJC 115.15 regarding equitable remedies and damages for breach 
of fiduciary duty; PJC 115.16 for a question on the amount of profit disgorgement; 
PJC 115.17 for a question on the amount of forfeiture of fees; and PJC 115.18 for a 
question on actual damages for breach of fiduciary duty. The statute or agreement that 
is the source of the fiduciary duty may define the remedies and damages for a breach 
of that duty. For a discussion of breach of fiduciary duty and fee forfeiture in the attor- 
ney-client context, see the current edition of State Bar of Texas, Texas Pattern Jury 
Charges—Malpractice, Premises & Products PJC 84.7. 
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PJC 105.1 Question on Common-Law Fraud—Intentional 
Misrepresentation 


QUESTION 
Did Don Davis commit fraud against Paul Payne? 
[Insert appropriate instructions. ] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 105.1 is appropriate for use in most cases involving claims for 
fraud and can be used to submit both affirmative claims for damages and affirmative 
defenses. 


Broad-form submission. PJC 105.1 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Accompanying instructions and definitions. PJC 105.1 should be accompanied 
by appropriate instructions and definitions. See PJC 105.2-105.4. 


Damages. Damages questions are set out in chapter 115. PJC 115.19 submits 
direct damages in fraud cases, and PJC 115.20 submits consequential damages in such 
cases. For recovery of exemplary damages, see PJC 115.37 and 115.38. 
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PJC 105.2 Instruction on Common-Law Fraud—lIntentional 
Misrepresentation 


Fraud occurs when— 
1. a party makes a material misrepresentation, and 


2. the misrepresentation is made with knowledge of its falsity or made 
recklessly without any knowledge of the truth and as a positive assertion, 
and 


3. the misrepresentation is made with the intention that it should be 
acted on by the other party, and 


4. the other party [justifiably] relies on the misrepresentation and 
thereby suffers injury. 


“Misrepresentation” means— 


[Insert appropriate definitions from PJC 105.3A—105.3E.] 


COMMENT 


When to use. PJC 105.2 should be used in a common-law fraud case if there is a 
claim of intentional misrepresentation. 


Accompanying question, definitions. PJC 105.2 is designed to follow PJC 105.1 
and to be accompanied by one or more of the definitions of misrepresentation at PJC 
105.3A—105.3E. 


Use of “or.” If more than one definition of misrepresentation is used, each must 
be separated by the word or, because a finding of any one type of misrepresentation 
would support recovery. See Lundy v. Masson, 260 S.W.3d 482, 494 (Tex. App.— 
Houston [14th Dist.] 2008, pet. denied) (approving the use of “or’”). 


Source of instruction. The supreme court has repeatedly identified these ele- 
ments of common-law fraud. See, e.g., Anderson v. Durant, 550 S.W.3d 605, 614 (Tex. 
2018); Johnson v. Brewer & Pritchard, P.C., 73 S.W.3d 193, 211 n.45 (Tex. 2002) 
(identifying the recognized elements of common-law fraud); Formosa Plastics Corp. 
USA v. Presidio Engineers & Contractors, Inc., 960 S.W.2d 41, 47 (Tex. 1998) (dis- 
cussing recoverable damages sounding in tort); Oilwell Division, United States Steel 
Corp. v. Fryer, 493 S.W.2d 487, 491 (Tex. 1973) (first announcing the recognized ele- 
ments of common-law fraud and discussing fraudulent inducement as an affirmative 
defense). 


222 


FRAUD AND NEGLIGENT MISREPRESENTATION PJC 105.2 


Justifiable. The word justifiably is in brackets in PJC 105.2 because some recent 
supreme court cases list it as an element of fraud while others do not. Compare Bar- 
row-Shaver Resources Co. v. Carrizo Oil & Gas, Inc., 590 S.W.3d 471, 496 (Tex. 2019) 
(requiring justifiable reliance); Mercedes-Benz USA, LLC v. Carduco, Inc., 583 S.W.3d 
553, 554 (Tex. 2019) (same); JPMorgan Chase Bank, N.A. v. Orca Assets G.P., L.L.C., 
546 S.W.3d 648, 653 (Tex. 2018) (same), with International Business Machines Corp. 
v. Lufkin Industries, LLC, 573 S.W.3d 224, 228 (Tex. 2019) (requiring reliance without 
stating whether it must be justifiable); Anderson v. Durant, 550 S.W.3d 605, 614 (Tex. 
2018) (same); Zorrilla v. Aypco Construction II, LLC, 469 S.W.3d 143, 153 (Tex. 
2015) (same). 


Justifiably as question of law or fact. “Justifiable reliance usually presents a 
question of fact. But the element can be negated as a matter of law when circum- 
stances exist under which reliance cannot be justified.” Orca Assets, 546 S.W.3d at 
654 (citations omitted). See also National Property Holdings L.P. v. Westergren, 453 
S.W.3d 419, 424 (Tex. 2015) (holding that, as a matter of law, “a party to a written 
contract cannot justifiably rely on oral misrepresentations regarding the contract’s 
unambiguous terms”); Mercedes-Benz USA, 583 S.W.3d at 559 (same). If the evidence 
in the case presents a question of fact for the jury, a practitioner may wish to ask the 
court to include “justifiable” in the question. See Cho v. Kim, 572 S.W.3d 783, 803 
(Tex. App.—Houston [14th Dist.] 2019, no pet.) (holding that when no party, either by 
objection or requested question, definition, or instruction, complained of the charge’s 
failure to require that the reliance was justifiable, the court would not consider whether 
there was sufficient evidence of justifiable reliance and instead affirmed the jury’s 
finding of reliance); Ghosh v. Grover, 412 S.W.3d 749, 756 (Tex. App.—Houston 
[14th Dist.] 2013, no pet.) (same). See also Harstan, Ltd. v. Si Kyu Kim, 441 S.W.3d 
791, 799 (Tex. App.—El Paso 2014, no pet.) (because no objection was raised to the 
lack of “justifiable” in the statutory fraud question, the sufficiency of the evidence was 
measured by the charge as given). Contra Ginn v. NCI Building Systems, Inc., 472 
S.W.3d 802, 831 (Tex. App.—Houston [1st Dist.] 2015, no pet.) (inclusion of “reli- 
ance” in fraud charge was sufficient, making “actually and justifiably relied” unneces- 
sary). 


Due diligence. A number of supreme court cases discuss a party’s duty of due dil- 
igence or due care in a fraud case. Beginning with Labbe v. Corbett, 69 Tex. 503, 509, 
6 S.W. 808, 811 (1888), the court held: “When once it is established that there has 
been any fraudulent misrepresentation, by which a person has been induced to enter 
into a contract, it is no answer to his claim to be relieved from it to tell him that he 
might have known the truth by proper inquiry.” In /senhower v. Bell, 365 S.W.2d 354, 
357 (Tex. 1963), the court held: “Where one has been induced to enter into a contract 
by fraudulent representations, the person committing the fraud cannot defeat a claim 
for damages based upon a plea that the party defrauded might have discovered the 
truth by the exercise of proper care.” In Koral Industries v. Security-Connecticut Life 
Insurance Co., 802 S.W.2d 650, 651 (Tex. 1990), the court held: “Failure to use due 
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diligence to suspect or discover someone’s fraud will not act to bar the defense of 
fraud to the contract... . Therefore, only the insurer’s actual knowledge of the misrep- 
resentations would have destroyed its defense of fraud.” See also Hooks v. Samson 
Lone Star Ltd. Partnership, 457 S.W.3d 52, 57 n.6 (Tex. 2015) (“Hooks and amicus 
... cite cases stating that if there is a fraudulent misrepresentation, it is no defense that 
proper inquiry might have revealed the truth. See, e.g., Buchanan v. Burnett, 102 Tex. 
492, 119 S.W. 1141, 1142 (1909); Labbe v. Corbett, 69 Tex. 503, 6 S.W. 808, 811 
(1888); Mitchell v. Zimmerman, 4 Tex. 75, 79-80 (1849). These cases, however, stand 
for the general proposition that one may be liable for fraud even if it could be discov- 
ered by due diligence; they do not hold that limitations is extended even if due dili- 
gence would reveal the fraud.”). 


Most recently, in Grant Thornton LLP v. Prospect High Income Fund, 314 S.W.3d 
913, 923 (Tex. 2010), the supreme court held: 


In measuring justifiability, we must inquire whether, “given a fraud plain- 
tiff s individual characteristics, abilities, and appreciation of facts and cir- 
cumstances at or before the time of the alleged fraud[,] it is extremely 
unlikely that there is actual reliance on the plaintiffs part.” Haralson v. E.F. 
Hutton Group, Inc., 919 F.2d 1014, 1026 (Sth Cir. 1990). . . . Moreover, “a 
person may not justifiably rely on a representation if ‘there are “red flags” 
indicating such reliance is unwarranted.’” Lewis v. Bank of America NA, 
343 F.3d 540, 546 (Sth Cir. 2003). 


In 2015, the supreme court held in Westergren that: “In an arm’s-length transac- 
tion[,] the defrauded party must exercise ordinary care for the protection of his own 
interests... . [A] failure to exercise reasonable diligence is not excused by mere confi- 
dence in the honesty and integrity of the other party.” Westergren, 453 S.W.3d at 425 
(citing Thigpen v. Locke, 363 S.W.2d 247, 251 (Tex. 1962)). And in 2018, the court 
held in Orca Assets: 


[W]hen a party fails to exercise such diligence, it is “charged with knowl- 
edge of all facts that would have been discovered by a reasonably prudent 
person similarly situated.” See AKB [Hendrick, LP v. Musgrave Enter- 
prises, Inc.], 380 S.W.3d [221,] 232 [(Tex. App—Dallas 2012, no pet.)]. 
To this end, that party “cannot blindly rely on a representation by a defen- 
dant where the plaintiff's knowledge, experience, and background warrant 
investigation into any representations before the plaintiff acts in reliance 
upon those representations.” See Shafipour v. Rischon Development Corp., 
No. 11-13-00212-CV, 2015 WL 3454219, at *8 (Tex. App.—Eastland May 
29, 2015, pet. denied). 


Orca Assets, 546 S.W.3d at 654. 
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PJC 105.3 Definitions of Misrepresentation—Intentional 
Misrepresentation 


PJC 105.3A Factual Misrepresentation 


A false statement of fact [or] 


COMMENT 


When to use. PJC 105.3A should be used in cases involving an allegation that the 
defendant made an affirmative statement of fact that was false. See Trenholm v. Rat- 
cliff, 646 S.W.2d 927, 930 (Tex. 1983) (false statement of fact actionable as fraud). 
Whether a statement is one of fact or merely one of opinion often depends on the cir- 
cumstances in which the statement is made. Italian Cowboy Partners, Ltd. v. Pruden- 
tial Insurance Co. of America, 341 S.W.3d 323, 338 (Tex. 2011). For example, special 
or one-sided knowledge may lead to the conclusion that a statement is one of fact 
rather than opinion. Italian Cowboy Partners, Ltd., 341 S.W.3d at 338. 


Accompanying question and instruction. PJC 105.3A is designed to accom- 
pany the broad-form fraud question at PJC 105.1 and the basic elements of fraud at 
PJC 105.2. For other definitions of misrepresentation, see PJC 105.3B—105.3E. 


Use of “or.” If more than one definition of misrepresentation is used, each must 
be separated by the word or, because a finding of any one type of misrepresentation 
would support recovery. See Lundy v. Masson, 260 S.W.3d 482, 494 (Tex. App.— 
Houston [14th Dist.] 2008, pet. denied) (approving the use of “or’”). 
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PJC 105.3B Promise of Future Action 


A promise of future performance made with an intent, at the time the prom- 
ise was made, not to perform as promised [or] 


COMMENT 


When to use. PJC 105.3B should be used if the alleged fraud is a promise made 
with intent not to perform. Anderson v. Durant, 550 S.W.3d 605, 614 (Tex. 2018); For- 
mosa Plastics Corp. USA v. Presidio Engineers & Contractors, Inc., 960 S.W.2d 41, 
46—48 (Tex. 1998); TO. Stanley Boot Co. v. Bank of El Paso, 847 S.W.2d 218, 222 
(Tex. 1992); Spoljaric v. Percival Tours, Inc., 708 S.W.2d 432, 434-35 (Tex. 1986). 


Accompanying question and instruction. PJC 105.3B is designed to accompany 
the broad-form fraud question at PJC 105.1 and the basic elements of fraud at PJC 
105.2. For other definitions of misrepresentation, see PJC 105.3A and 105.3C—105.3E. 


Use of “or.” If more than one definition of misrepresentation is used, each must 
be separated by the word or, because a finding of any one type of misrepresentation 
would support recovery. See Lundy v. Masson, 260 S.W.3d 482, 494 (Tex. App.— 
Houston [14th Dist.] 2008, pet. denied) (approving the use of “or’”). 
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PJC 105.3C Opinion Mixed with Fact 


A statement of opinion based on a false statement of fact [or] 


COMMENT 


When to use. PJC 105.3C should be used in cases involving an allegation that the 
defendant represented to the plaintiff an opinion based on a fact that the defendant 
knew was false. This type of statement constitutes an exception to the general rule that 
only false statements of fact can be actionable as fraud. Trenholm v. Ratcliff, 646 
S.W.2d 927, 930 (Tex. 1983). 


Accompanying question and instruction. PJC 105.3C is designed to accompany 
the broad-form fraud question at PJC 105.1 and the basic elements of fraud at PJC 
105.2. For other definitions of misrepresentation, see PJC 105.3A-105.3B and 
105.3D-105.3E. 


Use of “or.” If more than one definition of misrepresentation is used, each must 
be separated by the word or, because a finding of any one type of misrepresentation 
would support recovery. See Lundy v. Masson, 260 S.W.3d 482, 494 (Tex. App.— 
Houston [14th Dist.] 2008, pet. denied) (approving the use of “or”). 
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PJC 105.3D False Statement of Opinion 


A statement of opinion that the maker knows to be false [or] 


COMMENT 


When to use. PJC 105.3D should be used in cases involving an allegation that the 
defendant represented to the plaintiff an opinion that the defendant knew to be false. 
This type of statement constitutes an exception to the general rule that only false state- 
ments of fact can be actionable as fraud. Transport Insurance Co. v. Faircloth, 898 
S.W.2d 269, 276 (Tex. 1995); Trenholm v. Ratcliff, 646 S.W.2d 927, 930 (Tex. 1983). 


Accompanying question and instruction. PJC 105.3D is designed to accom- 
pany the broad-form fraud question at PJC 105.1 and the basic elements of fraud at 
PJC 105.2. For other definitions of misrepresentation, see PJC 105.3A—105.3C and 
105.3E: 


Use of “or.” If more than one definition of misrepresentation is used, each must 
be separated by the word or, because a finding of any one type of misrepresentation 
would support recovery. See Lundy v. Masson, 260 S.W.3d 482, 494 (Tex. App.— 
Houston [14th Dist.] 2008, pet. denied) (approving the use of “or”). 
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PJC 105.3E Opinion Made with Special Knowledge 


An expression of opinion that is false, made by one who has, or purports to 
have, special knowledge of the subject matter of the opinion. 


“Special knowledge” means knowledge or information superior to that pos- 
sessed by the other party and to which the other party did not have equal 
access. 


[or] 


COMMENT 


When to use. PJC 105.3E should be used in cases involving an allegation that the 
defendant had, or purported to have, special knowledge of facts and represented to the 
plaintiff an opinion based on that special knowledge. Italian Cowboy Partners, Ltd. v. 
Prudential Insurance Co. of America, 341 S.W.3d 323, 338 (Tex. 2011); Trenholm v. 
Ratcliff, 646 S.W.2d 927, 930 (Tex. 1983). 


Accompanying question and instruction. PJC 105.3E is designed to accompany 
the broad-form fraud question at PJC 105.1 and the basic elements of fraud at PJC 
105.2. For other definitions of misrepresentation, see PJC 105.3A—105.3D. 


Use of “or.” If more than one definition of misrepresentation is used, each must 
be separated by the word or, because a finding of any one type of misrepresentation 
would support recovery. See Lundy v. Masson, 260 S.W.3d 482, 494 (Tex. App.— 
Houston [14th Dist.] 2008, pet. denied) (approving the use of “or’”). 
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PJC 105.4 Instruction on Common-Law Fraud—Failure to Disclose 
When There Is Duty to Disclose 


Fraud occurs when— 


l. a party fails to disclose a material fact within the knowledge of that 
party, and 


2. the party knows that the other party is ignorant of the fact and does 
not have an equal opportunity to discover the truth, and 


3. the party intends to induce the other party to take some action by 
failing to disclose the fact, and 


4. the other party suffers injury as a result of acting without knowl- 
edge of the undisclosed fact. 


COMMENT 


When to use. PJC 105.4 should accompany PJC 105.1 if the court finds that there 
is a duty to disclose. 


Source of instruction. PJC 105.4 is based on the elements of fraud by nondisclo- 
sure set forth in Bradford v. Vento, 48 S.W.3d 749, 754-55 (Tex. 2001). See also New 
Process Steel Corp. v. Steel Corp. of Texas, 703 S.W.2d 209, 214 (Tex. App.—Houston 
[1st Dist.] 1985, writ ref'd n.re.) (court’s charge adequately instructed jury on fraud, 
including nondisclosure). Instruction 4 submits the reliance element of fraud. See 
Schlumberger Technology Corp. v. Swanson, 959 S.W.2d 171, 181-82 (Tex. 1997); 
Custom Leasing, Inc. v. Texas Bank & Trust Co., 516 S.W.2d 138, 143 (Tex. 1974). 


Inducing inaction. Ifthe evidence shows an intent to induce inaction, elements 3 
and 4 may be appropriately modified. See, e.g., Horizon Shipbuilding, Inc. v. BLyn IT 
Holding, LLC, 324 S.W.3d 840, 850 (Tex. App.—Houston [14th Dist.] 2010, no pet.) 
(“[B]y failing to disclose the facts, the defendant intended to induce the plaintiff to 
take some action or refrain from acting ... .”) (emphasis added); Blankinship v. 
Brown, 399 S.W.3d 303, 308 (Tex. App.—Dallas 2013, pet. denied) (same). 


Silence as misrepresentation. “As a general rule, a failure to disclose informa- 
tion does not constitute fraud unless there is a duty to disclose the information.” Mer- 
cedes-Benz USA, LLC v. Carduco, Inc., 583 S.W.3d 553, 562 (Tex. 2019) (citing 
Bradford, 48 S.W.3d at 755). “Whether such a duty exists is a question of law.” Car- 
duco, Inc., 583 S.W.3d at 562 (citing Bradford, 48 S.W.3d at 755). The supreme court 
has concluded that a duty to disclose arises when there is a confidential or fiduciary 
relationship. Insurance Co. of North America v. Morris, 981 S.W.2d 667, 674-75 (Tex. 
1998). The court has also held that a duty to disclose arises in other circumstances. See 


230 


FRAUD AND NEGLIGENT MISREPRESENTATION PJC 105.4 


Spoljaric v. Percival Tours, Inc., 708 S.W.2d 432, 435 (Tex. 1986) (specific represen- 
tations about bonus plan gave rise to duty to disclose adoption of an alternate plan); 
Smith v. National Resort Communities, Inc., 585 S.W.2d 655, 658 (Tex. 1979) (seller 
of real estate has duty to disclose material facts not reasonably discoverable by pur- 
chaser). 


Courts of appeals have concluded that a duty to disclose may arise when (1) there is 
a special or fiduciary relationship, (2) a person voluntarily discloses partial informa- 
tion but fails to disclose the whole truth, (3) a person makes a representation but fails 
to disclose new information that makes the earlier representation misleading or untrue, 
or (4) a person makes a partial disclosure and conveys a false impression. See, e.g., 
Columbia/HCA Healthcare Corp. v. Cottey, 72 S.W.3d 735, 744-45 (Tex. App. 
Waco 2002, no pet.); Anderson, Greenwood & Co. v. Martin, 44 S.W.3d 200, 212-13 
(Tex. App.—Houston [14th Dist.] 2001, pet. denied); Lesikar v. Rappeport, 33 S.W.3d 
282, 299 (Tex. App.—Texarkana 2000, pet. denied); Hoggett v. Brown, 971 S.W.2d 
472, 487 (Tex. App.—Houston [14th Dist.] 1997, pet. denied). 


Section 551 of the Restatement (Second) of Torts (1977) recognizes a general duty 
to disclose facts in a commercial setting. But the supreme court has repeatedly stated 
that it has never adopted section 551. See, e.g., Carduco, Inc., 583 S.W.3d at 562. 





Concealment. Active concealment of material facts may also be as actionable as 
false statements. Campbell v. Booth, 526 S.W.2d 167, 172 (Tex. App.—Dallas 1975, 
writ ref’d n.r.e.). PJC 105.4 element 1 may need to be modified to include conceal- 
ment. See GXG, Inc. v. Texacal Oil & Gas, 977 S.W.2d 403, 409 (Tex. App.—Corpus 
Christi-Edinburg 1998, pet. denied). 


Fraud as a ground for exemplary damages. Constructive fraud cannot serve as 
a predicate for recovery of exemplary charges. Tex. Civ. Prac. & Rem. Code 
§ 41.001(6). Accordingly, if fraud is an underlying theory of liability as well as a pred- 
icate for recovery of exemplary damages, constructive fraud should be submitted sep- 
arately from intentional or statutory fraud. See PJC 115.37 comment, “Fraud as a 
ground for exemplary damages.” 
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PJC 105.5 Question on Statute of Limitations—Common-Law 
Fraud 
If you answered “Yes” to Question [/05.1], then answer the follow- 


ing question. Otherwise, do not answer the following question. 
QUESTION 


By what date should Paul Payne, in the exercise of reasonable diligence, 
have discovered the fraud of Don Davis? 
Answer with a date in the blank below. 


Answer: 





COMMENT 


When to use. PJC 105.5 is to be used to determine if a cause of action for com- 
mon-law fraud is barred by the statute of limitations. Actions for fraud are governed 
by a four-year limitations period. Tex. Civ. Prac. & Rem. Code § 16.004(a)(4). 


Broad-form submission. PJC 105.5 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Source of question. PJC 105.5 is derived from ExxonMobil Corp. v. Lazy R 
Ranch, LP, 511 S.W.3d 538, 544 n.21 (Tex. 2017) (citing KPMG Peat Marwick v. 
Harrison County Housing Finance Corp., 988 S.W.2d 746, 750 (Tex. 1999)), and 
Computer Associates International, Inc. v. Altai, Inc., 918 S.W.2d 453, 456 (Tex. 
1994). 


Continuing fraud. In a case involving continuing fraud resulting in a continuing 
or ongoing injury, PJC 105.5 may need to be modified to ask when the plaintiff should 
have discovered the latest fraudulent act. See PJC 102.23 and its Comment. 


Distinct damages claims. If the plaintiff has two claims involving distinctly dif- 
ferent conduct and the limitations defense is raised, the Committee recommends that 
separate liability, damages, and limitations questions be submitted. 


Caveat. The supreme court has identified two doctrines that may toll limitations 
or delay accrual of a cause of action: (1) the discovery rule and (2) fraudulent conceal- 
ment. Valdez v. Hollenbeck, 465 S.W.3d 217, 229 (Tex. 2015). In cases involving 
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fraudulent concealment, limitations are tolled until the fraud is discovered or could 
have been discovered with reasonable diligence. Valdez, 465 S.W.3d at 229. In cases 
implicating the discovery rule, accrual of the cause of action is deferred “until the 
injury was or could have been reasonably discovered.” Valdez, 465 S.W.3d at 229. The 
discovery rule “applies on a categorical basis to injuries that are both inherently undis- 
coverable and objectively verifiable.” Valdez, 465 S.W.3d at 229. 


The supreme court has not addressed the appropriate jury submission for the dis- 
covery rule in nonfraud cases. Its opinions discussing the elements of the discovery 
tule have used varying language. The supreme court has most often defined the dis- 
covery rule as deferring the accrual of a cause of action until the plaintiff knew or 
should have known of its injury and that it was likely caused by the wrongful acts of 
another. See KPMG Peat Marwick, 988 S.W.2d at 749; Childs v. Haussecker, 974 
S.W.2d 31, 37, 40 (Tex. 1998). If the discovery rule is submitted in terms of the plain- 
tiff s discovery of a wrongfully caused injury, it may be necessary to define “injury” 
and “wrongful acts”; otherwise, the jury might be impermissibly allowed to speculate 
on the meaning of those terms. Because Texas courts have not consistently defined the 
elements of fraudulent concealment for limitations purposes, the Committee expresses 
no opinion on the appropriate submission. 


[PJC 105.6 is reserved for expansion.] 
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PJC 105.7 Question on Statutory Fraud (Real Estate or Stock 
Transaction) 


QUESTION 
Did Don Davis commit [statutory] fraud against Paul Payne? 
[Insert appropriate instructions. ] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 105.7 is appropriate for use in most cases involving claims for 
fraud in connection with a stock or real estate transaction under Tex. Bus. & Com. 
Code § 27.01. The Committee recommends obtaining independent findings when 
there are allegations of both common-law and statutory fraud because of the different 
remedies available. 


Broad-form submission. PJC 105.7 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Accompanying instructions and definitions. PJC 105.7 should be accompanied 
by appropriate instructions and definitions. See PJC 105.8 and 105.9. 


Damages. Damages questions are set out in chapter 115. PJC 115.19 submits 
direct damages in fraud cases, and PJC 115.20 submits consequential damages in such 
cases. Although the statute does not require actual awareness of the falsity to recover 
actual damages, Tex. Bus. & Com. Code § 27.01(b), actual awareness of the falsity 
must be established to recover exemplary damages. Tex. Bus. & Com. Code 
§ 27.01(c), (d); Woodlands Land Development Co., L.P. v. Jenkins, 48 S.W.3d 415, 426 
(Tex. App.—Beaumont 2001, no pet.). For recovery of exemplary damages, see Tex. 
Bus. & Com. Code § 27.01(c), (d); see also PJC 105.11 and 115.37—115.38. 
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PJC 105.8 Instruction on Statutory Fraud—Factual 
Misrepresentation 


Fraud occurs when— 
1. there is a false representation of a past or existing material fact, and 
2. the representation is made to a person for the purpose of inducing 
that person to enter into a contract, and 


3. the representation is relied on by that person in entering into that 
contract. 


[or] 


COMMENT 


When to use. PJC 105.8 is based on Tex. Bus. & Com. Code § 27.01(a)(1), which 
applies only to fraud in a transaction involving real estate or stock in a corporation or 
joint stock company. If there is a dispute about whether the transaction involves real 
estate or stock in a corporation or joint stock company, additional instructions may be 
necessary. 


Accompanying question. PJC 105.8 is designed to follow PJC 105.7. 


Use of “or.” If more than one instruction is used, each must be separated by the 
word or, because a finding of any one type of misrepresentation would support recov- 
ery. See Lundy v. Masson, 260 S.W.3d 482, 494 (Tex. App.—Houston [14th Dist.] 
2008, pet. denied) (approving the use of “or’’). 
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PJC 105.9 Instruction on Statutory Fraud—False Promise 


Fraud occurs when— 
1. a party makes a false promise to do an act, and 
2. the promise is material, and 
3. the promise is made with the intention of not fulfilling it, and 


4. the promise is made to a person for the purpose of inducing that 
person to enter into a contract, and 


5. that person relies on the promise in entering into that contract. 


[or] 


COMMENT 


When to use. PJC 105.9 is based on Tex. Bus. & Com. Code § 27.01(a)(2), which 
applies only to fraud in a transaction involving real estate or stock in a corporation or 
joint stock company. If there is a dispute about whether the transaction involves real 
estate or stock in a corporation or joint stock company, additional instructions may be 
necessary. 


Accompanying question. PJC 105.9 is designed to accompany the broad-form 


question at PJC 105.7 in cases involving an allegation of a false promise to perform an 
act with the present intent not to perform it. 


Use of “or.” If more than one instruction is used, each must be separated by the 
word or, because a finding of any one type of misrepresentation would support recov- 
ery. See Lundy v. Masson, 260 S.W.3d 482, 494 (Tex. App.—Houston [14th Dist.] 
2008, pet. denied) (approving the use of “or’’). 
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PJC 105.10 Question and Instructions on Benefiting from Statutory 
Fraud 


If you answered “Yes” to Question [105.7 used with 105.8 or 105.9], 
then answer the following question. Otherwise, do not answer the following 
question. 





QUESTION 


Did Deborah Dennis commit fraud against Paul Payne? 
Fraud occurs when— 


1. a person has actual awareness of the falsity of a representation or 
promise made by another person, and 


2. fails to disclose the falsity of the representation or promise to the 
person defrauded, and 


3. benefits from the false representation or promise. 


Actual awareness may be inferred where objective manifestations indicate a 
person acted with actual awareness. 


“Representation or promise” means the representation or promise you found 
to be fraud in response to Question [105.7 used with 105.8 or 105.9]. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 105.10 submits liability under Tex. Bus. & Com. Code 
§ 27.01(d) when the fraud of another person is separately submitted. If the underlying 
fraud of another person is not separately submitted under Tex. Bus. & Com. Code 
§ 27.01(a), additional instructions for finding a false representation or promise under 
Tex. Bus. & Com. Code § 27.01(a) are required as part of this submission. 


Broad-form submission. PJC 105.10 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 
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PJC 105.11 Question and Instruction on Actual Awareness of 
Statutory Fraud 
If you unanimously answered “Yes” to Question [105.7 used with 


105.8 or 105.9], then answer the following question. Otherwise, do not answer 
the following question. 


QUESTION 

Did Don Davis have actual awareness of the falsity of the representation or 
promise you found to be fraud in Question [105.7 used with 105.8 or 
105.9]? 


Actual awareness may be inferred where objective manifestations indicate a 
person acted with actual awareness. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. Tex. Bus. & Com. Code § 27.01(c) provides for recovery of exem- 
plary damages if the person making the false representation or promise does so with 
actual awareness of its falsity. For the appropriate question on exemplary damages, see 
PJC 115.38. PJC 105.11 should not be used in connection with the question or instruc- 
tion regarding benefiting from statutory fraud at PJC 105.10. 


Broad-form submission. PJC 105.11 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Actions filed before September 1, 2003. Unanimity is not required in actions 
filed before September 1, 2003. In such cases, substitute the following conditioning 
instruction: 


If you answered “Yes” to Question [105.7 used with 105.8 
or 105.9], then answer the following question. Otherwise, do not 
answer the following question. 
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PJC 105.12 Question and Instructions on Violation of Texas Securities 
Act—Factual Misrepresentation 


QUESTION 


Did Don Davis commit a securities law violation against Paul Payne? 
A securities law violation occurred if— 


1. Don Davis [sold or offered to sell/bought or offered to buy] a secu- 
rity by means of either— 


an untrue statement of a material fact; or 


b. an omission to state a material fact necessary to make the 
statements made, in light of the circumstances under which 
they were made, not misleading; and 


2. Paul Payne [purchased the security from/sold the security to] him; 
and 


3. Paul Payne suffered injury. 


A fact is “material” if there is a substantial likelihood that a reasonable 
investor would consider it important in deciding whether to [purchase/sell] a 
security, because it would significantly alter the total mix of information made 
available. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 105.12 is based on Tex. Rev. Civ. Stat. art. 581—-33A(2), 33B, 
which applies only to fraud in a transaction involving the sale or purchase of a secu- 
rity. 


In a case involving an alleged registration violation of Tex. Rev. Civ. Stat. art. 


581-33A(1) or 33C, parts a and b of element 1 of this instruction should be modified 
as necessary to reflect the statutory elements of such a violation. 


Broad-form submission. PJC 105.12 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
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which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Source of instruction. The elements of the claim are derived from Tex. Rev. Civ. 
Stat. art. 581-33A(2), 33B; Duperier v. Texas State Bank, 28 S.W.3d 740, 745-46 
(Tex. App.—Corpus Christi-Edinburg 2000, pet. dism’d by agr.); and Anderson v. Vin- 
son Exploration, Inc., 832 S.W.2d 657, 661-62 (Tex. App.—El Paso 1992, writ 
denied). Regarding the definition of “material,” see Duperier, 28 S.W.3d at 745, and 
Weatherly v. Deloitte & Touche, 905 S.W.2d 642, 649 (Tex. App—Houston [14th 
Dist.] 1995, writ dism’d w.o.].), abrogated on other grounds by Tracker Marine, L.P. v. 
Ogle, 108 S.W.3d 349, 351-52 (Tex. App.—Houston [14th Dist.] 2003, no pet.), and 
compare TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438, 449 (1976). For the 
requirement of privity between buyer and seller, see Frank v. Bear, Stearns & Co., 11 
S.W.3d 380, 383 (Tex. App.—Houston [14th Dist.] 2000, pet. denied), and Jn re Enron 
Corp. Securities, Derivative & ERISA Litigation, 258 F. Supp. 2d 576, 602-07 (S.D. 
Tex. 2003). Although injury is required in rescission cases under the common law of 
fraud, see Adickes v. Andreoli, 600 S.W.2d 939, 946 (Tex. App.—Houston [1st Dist.] 
1980, writ dism’d), “[a] finding of actual damages is not required for equitable rescis- 
sion” under the Texas Securities Act. See Texas Capital Securities, Inc. v. Sandefer, 58 
S.W.3d 760, 776 (Tex. App.—Houston [1st Dist.] 2001, pet. denied). 


“Sold or offered to sell.” The Texas Securities Act broadly defines “sell,” as well 
as “sale” and “offer for sale,” in Tex. Rev. Civ. Stat. art. 581-4E. See In re Enron 
Corp., 258 F. Supp. 2d at 603-04. If there is a dispute about whether a sale occurred or 
an offer was made, additional instructions may be necessary. 


If the person who allegedly committed fraud sold the security, then sold or offered 
to sell should be used in element 1 of this instruction, and purchased the security from 
should be used in element 2. If the person who allegedly committed fraud bought the 
security, then bought or offered to buy should be used in element 1, and sold the secu- 
rity to should be used in element 2. 


Person. The Texas Securities Act broadly defines “person” to include “a corpora- 
tion, person, joint stock company, partnership, limited partnership, association, com- 
pany, firm, syndicate, trust, incorporated or unincorporated,” as well as “a 
government, or a political subdivision or agency thereof.” Tex. Rev. Civ. Stat. art. 


581—4B. 


Security. The Texas Securities Act defines the term “security” or “securities” to 
include— 


any limited partner interest in a limited partnership, share, stock, treasury 
stock, stock certificate under a voting trust agreement, collateral trust certif- 
icate, equipment trust certificate, preorganization certificate or receipt, sub- 
scription or reorganization certificate, note, bond, debenture, mortgage 
certificate or other evidence of indebtedness, any form of commercial 
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paper, certificate in or under a profit sharing or participation agreement, 
certificate or any instrument representing any interest in or under an oil, gas 
or mining lease, fee or title, or any certificate or instrument representing or 
secured by an interest in any or all of the capital, property, assets, profits or 
earnings of any company, investment contract, or any other instrument 
commonly known as a security, whether similar to those herein referred to 
or not. 


The term applies “regardless of whether the ‘security’ or ‘securities’ are evidenced by 
a written instrument.” The definition of “security” does not apply to any insurance pol- 
icy, endowment policy, annuity contract, optional annuity contract, or any contract or 
agreement in relation to and in consequence of any similar policy or contract, issued 
by an insurance company subject to the supervision or control of the Texas Depart- 
ment of Insurance, when the form of the policy or contract has been duly filed with the 
department as required by law. Tex. Rev. Civ. Stat. art. 581—4A. 


Whether something constitutes a “security” under the Texas Securities Act will usu- 
ally be a question of law for the court. See Grotjohn Precise Connexiones Interna- 
tional, S.A. v. JEM Financial, Inc., 12 S.W.3d 859, 868 (Tex. App.—Texarkana 2000, 
no pet.); Campbell v. C.D. Payne & Geldermann Securities, Inc., 894 S.W.2d 411, 
417-18 (Tex. App—Amarillo 1995, writ denied). However, in some cases there may 
be predicate factual disputes for the jury to resolve regarding whether something is a 
security under the Act. For example, the Act lists an “investment contract” as a secu- 
rity, but the definition of “investment contract” includes multiple elements that may 
raise a factual dispute. See Anderson, 832 S.W.2d at 662. 


Damages. PJC 115.19, which addresses direct damages in fraud cases, may be 
modified to submit damages resulting from a securities law violation. The Comment to 
PJC 115.19 explains the necessary modifications and also addresses the remedy of 
rescission. 
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PJC 105.13 Instruction on Violation of Texas Securities Act— 
Material Fact—Prediction or Statement of Belief 


A [prediction/projection/statement of belief | in connection with the sale of a 
security is an untrue statement of a material fact when it is material and— 


1. the speaker did not genuinely believe the statement was accurate, or 


2. there was no reasonable basis for the speaker’s belief that the state- 
ment was accurate, or 


3. the speaker was aware of any undisclosed facts that would tend to 
seriously undermine the accuracy of the statement. 


COMMENT 


When to use. PJC 105.13 should be used with PJC 105.12 in cases in which a 
person offers or sells a security by means of an alleged untrue statement rather than by 
an omission and the statement implies, rather than states, factual assertions such as 
projections, predictions, opinions, or beliefs. “[A] pure expression of opinion will not 
support an action for [securities] fraud.” Transport Insurance Co. v. Faircloth, 898 
S.W.2d 269, 276 (Tex. 1995); see also In re Westcap Enterprises, 230 F.3d 717, 728 
(Sth Cir. 2000) (“[The buyer knew the seller’s] expression of opinion or prediction was 
based on unpredictable interest rate changes, or in other words, was just a best 
guess.”); Texas Capital Securities, Inc. v. Sandefer, 58 S.W.3d 760, 776 (Tex. App.— 
Houston [1st Dist.] 2001, pet. denied) (“[P]uffing or dealer’s talk . . . do not amount to 
actionable misrepresentation.”); Paull v. Capital Resource Management, Inc., 987 
S.W.2d 214, 218 (Tex. App.—Austin 1999, pet. denied) (explaining that “[statements] 
of opinion, including opinion regarding value,” are generally not actionable under 
Texas Securities Act). 


Whether a statement is an actionable statement of “fact” or merely one of 
“opinion” often depends on the circumstances in which the statement is 
made. Among the relevant circumstances are the statement’s specificity, the 
speaker’s knowledge, the comparative levels of the speaker’s and the 
hearer’s knowledge, and whether the statement relates to the present or to 
the future. 


In re Westcap Enterprises, 230 F.3d at 726 (quoting Faircloth, 898 S.W.2d at 276 
(involving a common-law fraud claim)). However, predictions and statements of belief 
may be actionable if they are made with knowledge of their inaccuracy or falseness. 
See Paull, 987 S.W.2d at 219; cf. Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 
1083, 1090-94 (1991). 
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The statement may be oral or written, and the use of the term “speaker” in the 
instruction is not intended to limit this instruction to oral communications. 


Source of instruction. PJC 105.13 is based on Duperier v. Texas State Bank, 28 
S.W.3d 740, 745-46 (Tex. App.—Corpus Christi-Edinburg 2000, pet. dism’d by agr.). 
For a similar analysis, see Paull, 987 S.W.2d at 220 (citing Rubinstein v. Collins, 20 
F.3d 160, 166 (5th Cir. 1994)). 
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PJC 105.14 Question on Defenses to Violation of Texas Securities 
Act—Factual Misrepresentation 


If you answered “Yes” to Question [705.12], then answer the follow- 
ing question. Otherwise, do not answer the following question. 





QUESTION 
Do you find that Paul Payne knew, by the time of the [purchase/sale], of the 
untruth or omission found by you in your answer to Question [105.12]? 
Answer “Yes” or “No.” 
Answer: 
COMMENT 


When to use. PJC 105.14 submits one of the two affirmative defenses to liability 
for a securities violation. See Tex. Rev. Civ. Stat. art. 581—33A(2), 33B; Sterling Trust 
Co. v. Adderley, 168 S.W.3d 835, 843 (Tex. 2005); Williams v. Khalaf, 802 S.W.2d 
651, 656 n.3 (Tex. 1990). PJC 105.15 submits the other defense. An affirmative 
answer to either question is a defense to liability. See Sterling Trust Co., 168 S.W.3d at 
843. 


Broad-form submission. PJC 105.14 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 
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PJC 105.15 Question on Defenses to Violation of Texas Securities 
Act—Buyer 
If you answered “Yes” to Question [705.12], then answer the follow- 


ing question. Otherwise, do not answer the following question. 
QUESTION 


Do you find that Don Davis did not know, and in the exercise of reasonable 
care could not have known, of the untruth or omission found by you in your 
answer to Question [105.12]? 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 105.15 submits one of the two affirmative defenses to liability 
for a securities violation. See Tex. Rev. Civ. Stat. art. 581—33A(2), 33B; Sterling Trust 
Co. v. Adderley, 168 S.W.3d 835, 843 (Tex. 2005); Williams v. Khalaf, 802 S.W.2d 
651, 656 n.3 (Tex. 1990). PJC 105.14 submits the other defense. An affirmative 
answer to either question is a defense to liability. See Sterling Trust Co., 168 S.W.3d at 
843. 


To determine whether an issuer is entitled to this defense, see Tex. Rev. Civ. Stat. 
art. 581-33A(2), 33C & cmts. 


Broad-form submission. PJC 105.15 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 
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PJC 105.16 Question on Violation of Texas Securities Act—Control- 
Person Liability 


If you answered “Yes” to Question [705.12], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Did Deborah Dennis directly or indirectly control Don Davis? 
Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 105.16 submits liability under Tex. Rev. Civ. Stat. art. 
581-33F, which provides that “[a] person who directly or indirectly controls a seller, 
buyer, or issuer of a security is liable under Section 33A, 33B, or 33C jointly and sev- 
erally with the seller, buyer, or issuer, and to the same extent as if he were the seller, 
buyer, or issuer.” Article 581—33F provides a defense if “the controlling person sus- 
tains the burden of proof that he did not know, and in the exercise of reasonable care 
could not have known, of the existence of the facts by reason of which the liability is 
alleged to exist.” See PJC 105.17. The two questions are submitted separately. 


Importance of statutory language. Because PJC 105.16 and 105.17 submit a 
statutory liability and defense, they track the statutory language of article 581—33F as 
required by the Texas Supreme Court. Regal Finance Co., Ltd v. Tex Star Motors, Inc., 
355 S.W.3d 595, 601 (Tex. 2010) (UCC liability) (“[A] jury charge submitting liability 
under a statute should track the statutory language as closely as possible.”) (citing 
Spencer v. Eagle Star Insurance Co. of America, 876 S.W.2d 154, 157 (Tex. 1994) 
(Insurance Code liability); Brown v. American Transfer & Storage Co., 601 S.W.2d 
931, 937 (Tex. 1980) (DTPA liability)). 


Broad-form submission. PJC 105.16 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Instruction on “control.” The Texas Securities Act does not define “control per- 
son” or “control.” The Texas Securities Board rules do not define “control person,” 
but the Board’s rules do define “control” as “[t]he possession, direct or indirect, of the 
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power to direct or cause the direction of the management and policies of a person or 
company, whether through the ownership of voting securities, by contract, or other- 
wise.” 7 Tex. Admin. Code § 107.2(9). The Securities and Exchange Commission 
defines “control” in the same way. 17 C.F.R. § 230.405. The following instruction, 
which tracks the language in the rules, may be appropriate: 


Deborah Dennis controlled Don Davis if she possessed, directly or 
indirectly, the power to direct or cause the direction of Don Davis’s 
management and policies, whether through the ownership of voting 
securities, by contract, or otherwise. 


Texas cases on control-person liability. In deciding control-person liability 
cases under the Texas Securities Act, Texas courts of appeals, while recognizing the 
breadth of the definition of “control,” have looked to federal court cases for further 
guidance. The result has been several non-jury cases with varying descriptions of the 
proof required to prove control. Until the Texas Supreme Court resolves the differ- 
ences between the courts of appeals, or decides that nothing more than the definition 
of “control” is necessary in the charge to the jury, none of these descriptions can be 
added to pattern jury charges. In the meantime, the practitioner should be aware of 
these descriptions and their differences and, in particular, the formulation adopted in 
the jurisdiction in which the case is tried. Compare Frank v. Bear, Stearns & Co., 11 
S.W.3d 380, 384 (Tex. App.—Houston [14th Dist.] 2000, pet. denied) (person is a 
control person if it exercised control over the operations of the corporation in general 
and had the power to control the specific transaction or activity upon which the pri- 
mary violation is predicated); Darocy v. Abildtrup, 345 S.W.3d 129, 137 (Tex. App.— 
Dallas 2011, no pet.) (same); Barnes v. SWS Financial Services, 97 S.W.3d 759, 763 
(Tex. App.—Dallas 2003, no pet.) (same); with Fernea v. Merrill Lynch Pierce Fenner 
& Smith, 559 S.W.3d 537, 555 (Tex. App.—Austin 2011, no pet.) (“[T]he plaintiff 
must prove that the alleged controlling person (1) had actual power or influence over 
the controlled person, and (2) had the power to control or influence the specific trans- 
action or activity that gave rise to the underlying violation.”); Texas Capital Securities, 
Inc. v. Sandefer, 80 S.W.3d 260, 268 (Tex. App.—Texarkana 2002, pet. struck) (con- 
trolling person must also have induced or participated in the violation). 
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PJC 105.17 Question on Defense to Control-Person Liability 


If you answered “Yes” to Question [705.16], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Do you find that Deborah Dennis did not know, and in the exercise of rea- 
sonable care could not have known, of the existence of the facts that you found 





to be a violation in Question [105.12]? 
Answer “Yes” or “No.” 
Answer: 
COMMENT 


When to use. PJC 105.17 may accompany a question regarding control-person 
liability (see PJC 105.16) if the defendant raises the defense that he did not know, and 
in the exercise of reasonable care could not have known, of the existence of the facts 
by reason of which the primary actor’s liability is alleged to exist. Tex. Rev. Civ. Stat. 
art. 581—33F(1). 


Broad-form submission. PJC 105.17 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Source of instruction. PJC 105.17 is based on Tex. Rev. Civ. Stat. art. 
581-33F(1). 
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PJC 105.18 Question and Instructions on Violation of Texas Securities 
Act—Aiding Violation 


If you answered “Yes” to Question [705.12], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Did Deborah Dennis materially aid Don Davis in committing the securities 
law violation that you found in Question [105.12]? 
Deborah Dennis materially aided a securities law violation if she— 


1. directly or indirectly, 


2. with an intent to deceive or defraud or with a reckless disregard for 
the truth or the law, 


3. materially assisted Don Davis in committing a securities law viola- 
tion. 


Deborah Dennis acted with a “reckless disregard for the truth or the law” if 
she provided material assistance to Don Davis with a general awareness that 
her assistance would facilitate his untruthful or illegal activity. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 105.18 is based on Tex. Rev. Civ. Stat. art. 581—33F(2), which 
imposes liability on persons who aid or abet a seller, buyer, or issuer of a security who 
commits fraud as defined by the Texas Securities Act. The trial court must condition 
the submission of PJC 105.18 on a finding of a securities violation by the primary 
seller, buyer, or issuer. 


Broad-form submission. PJC 105.18 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 
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Source of instruction. For the elements of the claim, see Tex. Rev. Civ. Stat. art. 
581—-33F(2). Regarding the definition of “reckless disregard,” see Sterling Trust Co. v. 
Adderley, 168 S.W.3d 835, 842 (Tex. 2005). 
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PJC 105.19 Question and Instruction on Negligent Misrepresentation 


QUESTION 

Did Don Davis make a negligent misrepresentation on which Paul Payne 
justifiably relied? 

Negligent misrepresentation occurs when— 


1. a party makes a representation in the course of his business or in a 
transaction in which he has a pecuniary interest, and 


2. the representation supplies false information for the guidance of 
others in their business, and 


3. the party making the representation did not exercise reasonable care 
or competence in obtaining or communicating the information. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 105.19 is appropriate for use in most cases involving a claim 
of negligent misrepresentation if the court, as a matter of law, or the jury, as a matter of 
fact, has found that the plaintiff is within the class of persons allowed to bring this 
cause of action. See Federal Land Bank Ass’n of Tyler v. Sloane, 825 S.W.2d 439, 442 
(Tex. 1991) (adopting tort of negligent misrepresentation in Restatement (Second) of 
Torts § 552 (1977)). Compare McCamish, Martin, Brown & Loeffler v. FE. Appling 
Interests, 991 S.W.2d 787, 791, 794 (Tex. 1999) (lawyer may be liable for negligent 
misrepresentation to nonclient who justifiably relies on lawyer’s representation of 
material fact), with LAN/STV v. Eby, 435 S.W.3d 234, 235-36, 246-47 (Tex. 2014) 
(economic loss rule did not allow general contractor to recover for negligent misrepre- 
sentation by project architect). 


Broad-form submission. PJC 105.19 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Source of question and instruction. The question and instruction are patterned 
after the supreme court’s opinion in Sloane, 825 S.W.2d at 442. 
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Damages. Economic damages for negligent misrepresentation are limited to 
those necessary to compensate the party for the pecuniary loss caused by the misrepre- 
sentation. Benefit-of-the-bargain and lost-profit damages are not available. Sloane, 
825 S.W.2d at 442-43 (adopting Restatement (Second) of Torts § 552B (1977)); see 
also D.S.A., Inc. v. Hillsboro Independent School District, 973 S.W.2d 662, 663-64 
(Tex. 1998). In D.S.A., Inc., the court also recognized that under Restatement (Second) 
of Torts § 311 (1965), “[a] party may recover for negligent misrepresentations involv- 
ing a risk of physical harm only if actual physical harm results.” D.S.A., Inc., 973 
S.W.2d at 664; accord Sloane, 825 S.W.2d at 443 n.4. For submission of negligent 
misrepresentation damages, see PJC 115.21. 


[PJC 105.20-105.24 are reserved for expansion.] 
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PJC 105.25 Question and Instruction on Transfers Fraudulent as to 
Present and Future Creditors—Actual Fraud 
(Tex. Bus. & Com. Code § 24.005(a)(1)) 


QUESTION 
Did Dean Debtor transfer any of the assets [or incur any of the obligations] 
listed below with actual intent to hinder, delay, or defraud any creditor? 


In determining actual intent, you may consider, among other factors, 
whether— 


1. The transfer [or obligation] was to an insider. 


2. Dean Debtor retained possession or control of the property trans- 
ferred after the transfer. 


3. The transfer [or obligation] was concealed. 


4. Before the transfer was made [or the obligation was incurred], 
Dean Debtor had been sued or threatened with suit. 


5. The transfer was of substantially all of Dean Debtor’s assets. 
6. Dean Debtor absconded. 
7. Dean Debtor removed or concealed assets. 


8. The value of the consideration received by Dean Debtor was rea- 
sonably equivalent to the value of the asset transferred [or the amount of the 
obligation incurred]. 


9. Dean Debtor was insolvent or became insolvent shortly after the 
transfer was made [or the obligation was incurred]. 


10. The transfer occurred shortly before or shortly after a substantial 
debt was incurred. 


11. Dean Debtor transferred the essential assets of the business to a 
lienor who transferred the assets to an insider of Dean Debtor. 


Answer “Yes” or “No” for each asset [or obligation] listed below. 
1. [Asset or obligation 1.] 


Answer: 





2. [Asset or obligation 2.] 


Answer: 
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3. [Asset or obligation 3.] 


Answer: 





COMMENT 


When to use. PJC 105.25 should be used when the plaintiff alleges that a transfer 
was made or obligation incurred with actual intent to hinder, delay, or defraud a credi- 
tor of the debtor. See Tex. Bus. & Com. Code § 24.005(a)(1). 


Broad-form submission. PJC 105.25 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Source of question. The question and list of factors used in determining actual 
intent are based on Tex. Bus. & Com. Code § 24.005(a)(1), (b). 


Debtor and creditor. If there is a factual dispute regarding the status of a perti- 
nent person or entity as a debtor or creditor, a predicate question should be submitted 
to determine that status. Appropriate definitions of “debtor” and “debt,” or “creditor” 
and “claim,” should accompany the question. See Tex. Bus. & Com. Code 
§ 24.002(3)-(6). The defrauded creditor need not be the plaintiff, and defendants may 
include the debtor and the transferee. See Tex. Bus. & Com. Code §§ 24.005(a)(1), 
24.008. If there is a dispute regarding when the creditor’s claim arose, a predicate 
question should be submitted to determine whether the creditor’s claim arose before or 
within a reasonable time after the transfer was made or the obligation was incurred. 
See Tex. Bus. & Com. Code § 24.005(a). 


Asset. The question assumes the thing transferred is an asset of the debtor. If there 
is a factual dispute about the thing’s status as an asset, a predicate question should be 
submitted to determine that status. See Tex. Bus. & Com. Code §§ 24.002(2) (defining 
“asset” as “property of a debtor” but excluding certain property), 24.002(10) (defining 
“property” as “anything that may be the subject of ownership”). Whether one of the 
exclusions from the asset definition applies in a given case may present a question of 
law for the court. If there is no dispute regarding what the asset or obligation at issue 
is, it may be preferable not to list it or to specifically identify the asset or obligation in 
the text of the question, as opposed to listing the potential assets or obligations in the 
instruction. 


Insider. The statute includes a lengthy, nonexclusive definition of “insider,” parts 
of which incorporate definitions of “affiliate” and “relative.” See Tex. Bus. & Com. 
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Code § 24.002(1), (7), (11). If there is no factual dispute that a pertinent person or 
entity is an insider, or that no insiders participated in the relevant transactions, the 
court may instruct the jury accordingly. If there is a factual dispute regarding insider 
status, the relevant parts of the following definition should be submitted: 


“Insider” includes— 
[Insert the following if Dean Debtor is an individual.] 


1. a relative of Dean Debtor or a general partner of Dean 
Debtor; 


2. a partnership in which Dean Debtor is a general partner; 


3. a general partner in a partnership in which Dean Debtor 
is a general partner; or 


4. a corporation in which Dean Debtor is a director, officer, 
or person in control. 


[Insert the following if Dean Debtor is a corporation.] 


1. a director, officer, or person in control of Debtor, Inc.; 
2. a partnership in which Debtor, Inc. is a general partner; 


3. a general partner in a partnership in which Debtor, Inc. is 
a general partner; or 


4. a relative of a general partner, director, officer, or person 
in control of Debtor, Inc. 


[Insert the following if Dean Debtor is a partnership.] 


1. a general partner of Debtor Partners; 


2. arelative of a general partner in, a general partner of, or a 
person in control of Debtor Partners; 


3. another partnership in which Debtor Partners is a general 
partner; 


4. a general partner in another partnership in which Debtor 
Partners is a general partner; or 


5. aperson in control of Debtor Partners. 
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“Insider” also includes a managing agent of [Debtor, Inc./Debtor 
Partners], or an affiliate, or an insider of an affiliate as if the affiliate 
were [Debtor, Inc./Debtor Partners]. 


Relative. The term “relative” in the definition of “insider” is defined in Code sec- 
tion 24.002(11). If no relatives participated in the relevant transactions, the portions of 
the definition of insider that refer to “relative” should not be submitted. If there is no 
factual dispute that a relative did participate in a relevant transaction, the court may 
instruct the jury that the relative is an insider. 


Affiliate. The term “affiliate” in the definition of “insider” is defined in Code sec- 
tion 24.002(1). If no affiliates participated in the relevant transactions, the portions of 
the definition of insider that refer to “affiliate” should not be submitted. If there is no 
factual dispute that an affiliate did participate in a relevant transaction, the court may 
instruct the jury that the affiliate is an insider. If there is a factual dispute regarding 
whether a particular entity is an affiliate, the relevant parts of the following definition 
should be submitted: 


“Affiliate” means a person or entity— 


1. who directly or indirectly owns, controls, or holds with 
power to vote 20 percent or more of the outstanding voting securi- 
ties of Debtor, Inc., other than a person or entity who holds the 
securities— 


a. as a fiduciary or agent without sole discretionary 
power to vote the securities or 


b. solely to secure a debt, if the person or entity has not 
exercised the power to vote; 


2. whose business is operated by Dean Debtor under a lease 
or other agreement, or a person or entity substantially all of whose 
assets are controlled by Dean Debtor; or 


3. who operates Dean Debtor’s business under a lease or 
other agreement or controls substantially all of Dean Debtor's 
assets. 


[If the alleged affiliate is a corporation, the following additional 
definition may be included.] 


“Affiliate” also means a corporation 20 percent or more of whose 


outstanding voting securities are directly or indirectly owned, con- 
trolled, or held with power to vote by Dean Debtor. 
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Insolvent. PJC 105.25 assumes insolvency is undisputed. If insolvency is undis- 
puted, the court may instruct the jury regarding the fact and date of insolvency. If 
insolvency is disputed, the following instruction (which is derived from Code section 
24.003) should be submitted: 


A debtor is “insolvent” if the sum of the debtor’s debts is greater 
than all of the debtor’s assets at a fair valuation. A debtor who is gen- 
erally not paying the debtor’s debts as they become due is presumed 
to be insolvent. 


Transfer. If there is a fact issue regarding whether an asset was transferred, the 
relevant portions of the following definition (which is taken from Code section 
24.002(12)) should be submitted: 


“Transfer” means every mode, direct or indirect, absolute or con- 
ditional, voluntary or involuntary, of disposing of or parting with an 
asset or an interest in an asset, and includes payment of money, 
release, lease, and creation of a lien or other encumbrance. 
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PJC 105.26 Question on Reasonably Equivalent Value—Constructive 
Fraud (Tex. Bus. & Com. Code §§ 24.005(a)(2), 24.006(a)) 


QUESTION 
Did Dean Debtor transfer any of the assets [or incur any of the obligations] 
listed below without receiving reasonably equivalent value? 
Answer “Yes” or “No” for each asset [or obligation] listed below. 
1. [Asset or obligation 1.] 


Answer: 





2. [Asset or obligation 2.] 


Answer: 





3. [Asset or obligation 3.] 


Answer: 





COMMENT 


When to use. PJC 105.26 should be used when the plaintiff alleges a construc- 
tively fraudulent transfer as to present or future creditors based, at least in part, on the 
debtor’s not receiving reasonably equivalent value for the transfer made or obligation 
incurred. See Tex. Bus. & Com. Code §§ 24.005(a)(2), 24.006(a). 


Broad-form submission. PJC 105.26 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Source of question. The question is derived from Tex. Bus. & Com. Code 
§§ 24.005(a)(2), 24.006(a). 


Debtor and creditor. If there is a factual dispute regarding the status of a perti- 
nent person or entity as a debtor or creditor, a predicate question should be submitted 
to determine that status. Appropriate definitions of “debtor” and “debt,” or “creditor” 
and “claim,” should accompany the question. See Tex. Bus. & Com. Code 
§ 24.002(3)-(6). The defrauded creditor need not be the plaintiff, and defendants may 
include the debtor and the transferee. See Tex. Bus. & Com. Code §§ 24.005(a)(2), 
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24.006(a), 24.008. If there is a dispute regarding when the creditor’s claim arose, a 
predicate question should be submitted to determine whether the creditor’s claim arose 
before or within a reasonable time after the transfer was made or the obligation 
incurred. See Tex. Bus. & Com. Code §§ 24.005(a), 24.006. 


Asset. The question assumes the thing transferred is an asset of the debtor. If there 
is a factual dispute about the thing’s status as an asset, a predicate question should be 
submitted to determine that status. See Tex. Bus. & Com. Code §§ 24.002(2) (defining 
“asset” as “property of a debtor” but excluding certain property), 24.002(10) (defining 
“property” as “anything that may be the subject of ownership”). Whether one of the 
exclusions from the asset definition applies in a given case may present a question of 
law for the court. If there is no dispute regarding what the asset or obligation at issue 
is, it may be preferable not to list it or to specifically identify the asset or obligation in 
the text of the question, as opposed to listing the potential assets or obligations in the 
instruction. 


Reasonably equivalent value. “Value” and “reasonably equivalent value” are 
addressed in Code section 24.004. Whether a debtor obtained reasonably equivalent 
value in a particular transaction is determined from a reasonable creditor’s perspective 
at the time of the exchange, without regard to the subjective needs or perspectives of 
the debtor or transferee and without the wisdom hindsight often brings. Janvey v. The 
Golf Channel, Inc., 487 S.W.3d 560, 582 (Tex. 2016). The requirement of reasonably 
equivalent value can be satisfied with evidence that the transferee (1) fully performed 
under a lawful, arm’s-length contract for fair market value, (2) provided consideration 
that had objective value at the time of the transaction, and (3) made the exchange in 
the ordinary course of the transferee’s business. Janvey, 487 S.W.3d at 564. Other 
instructions or definitions may be necessary depending on the facts of the case. For 
example, if there is evidence regarding a range of values, the following instruction 
regarding reasonably equivalent value may be appropriate: 


“Reasonably equivalent value” means an amount that at the time 
of the transfer was within the range of values for which such trans- 
fers [or obligations] would occur in an arm’s-length transaction. 


Transfer. If there is a fact issue regarding whether an asset was transferred, the 
relevant portions of the following definition (which is taken from Code section 
24.002(12)) should be submitted: 


“Transfer” means every mode, direct or indirect, absolute or con- 
ditional, voluntary or involuntary, of disposing of or parting with an 
asset or an interest in an asset, and includes payment of money, 
release, lease, and creation of a lien or other encumbrance. 
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PJC 105.27 Question on Constructive Fraud 
(Tex. Bus. & Com. Code §§ 24.005(a)(2), 24.006(a)) 


If you answered “Yes” to an asset [or obligation] in Question 
[/05.26], then answer the following question as to the asset [or obligation]. 
Otherwise, do not answer the following question. 


QUESTION 


At the time the asset was transferred [or the obligation was incurred|— 


1. was Dean Debtor engaged in or about to engage in a business or a 
transaction for which his remaining assets were unreasonably small in rela- 
tion to the business or transaction; or 


2. did Dean Debtor intend to incur or believe that he would incur, or 
should he reasonably have believed that he would incur, debts beyond his 
ability to pay as they became due; or 


3. was Dean Debtor insolvent or did he become insolvent as a result 
of the transfer [or obligation]? 


Answer “Yes” or “No” for each asset [or obligation] as to which you 
answered “Yes” in Question [105.26]. 


1. [Asset or obligation 1.] 


Answer: 





2. [Asset or obligation 2. | 


Answer: 





3. [Asset or obligation 3.] 


Answer: 





COMMENT 


When to use. PJC 105.27 should be used in conjunction with PJC 105.26 to sub- 
mit a cause of action for fraudulent transfer based on constructive fraud under Tex. 
Bus. & Com. Code §§ 24.005(a)(2) and 24.006(a). Elements 1 and 2 may apply 
whether the plaintiff is a present creditor whose claim arose before the transfer was 
made or the obligation was incurred or is a future creditor whose claim arose within a 
reasonable time after the transfer was made or the obligation was incurred. Tex. Bus. 
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& Com. Code § 24.005(a). However, element 3 should be submitted only if the plain- 
tiff is a present creditor whose claim arose before the transfer was made or the obliga- 
tion was incurred. Tex. Bus. & Com. Code § 24.006(a). 


Broad-form submission. PJC 105.27 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Source of question. Elements 1 and 2 of PJC 105.27 are derived from Tex. Bus. 
& Com. Code § 24.005(a)(2). Element 3 is derived from Tex. Bus. & Com. Code 
§ 24.006(a). 


Use of “or.” Each of elements 1, 2, and 3 should be used only when raised by the 
evidence. If more than one of the alternative instructions listed above is used, each 
must be separated by the word or, because a finding of any one of the circumstances 
defined in the instructions would support recovery under the Uniform Fraudulent 
Transfer Act, Tex. Bus. & Com. Code tit. 3, ch. 24. 


Debtor and creditor. If there is a factual dispute regarding the status of a perti- 
nent person or entity as a debtor or creditor, a predicate question should be submitted 
to determine that status. Appropriate definitions of “debtor” and “debt,” or “creditor” 
and “claim,” should accompany the question. See Tex. Bus. & Com. Code 
§ 24.002(3)-(6). The defrauded creditor need not be the plaintiff, and defendants may 
include the debtor and the transferee. See Tex. Bus. & Com. Code §§ 24.005(a)(2), 
24.006(a), 24.008. If there is a dispute regarding when the creditor’s claim arose, a 
predicate question should be submitted to determine whether the creditor’s claim arose 
before or within a reasonable time after the transfer was made or the obligation was 
incurred. See Tex. Bus. & Com. Code §§ 24.005(a), 24.006. 


Asset. The question assumes the thing transferred is an asset of the debtor. If there 
is a factual dispute about the thing’s status as an asset, a predicate question should be 
submitted to determine that status. See Tex. Bus. & Com. Code §§ 24.002(2) (defining 
“asset” as “property of a debtor” but excluding certain property), 24.002(10) (defining 
“property” as “anything that may be the subject of ownership”). Whether one of the 
exclusions from the asset definition applies in a given case may present a question of 
law for the court. If there is no dispute regarding what the asset or obligation at issue 
is, it may be preferable not to list it or to specifically identify the asset or obligation in 
the text of the question, as opposed to listing the potential assets or obligations in the 
instruction. 


Insolvent. PJC 105.27 assumes insolvency is undisputed. If insolvency is undis- 
puted, the court may instruct the jury regarding the fact and date of insolvency. If 
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insolvency is disputed, the following instruction (which is derived from Code section 
24.003) should be submitted: 


A debtor is “insolvent” if the sum of the debtor’s debts is greater 
than all of the debtor’s assets at a fair valuation. A debtor who is gen- 
erally not paying the debtor’s debts as they become due is presumed 
to be insolvent. 
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PJC 105.28 Question on Constructive Fraud—Transfer to Insider 
(Tex. Bus. & Com. Code § 24.006(b)) 


QUESTION 


Did Dean Debtor transfer any of the assets listed below to an insider for a 
debt that existed prior to the alleged transfer, at a time when Dean Debtor was 
insolvent and the insider had reasonable cause to believe that Dean Debtor was 
insolvent? 


[Insert instructions, if appropriate.] 


Answer “Yes” or “No” for each asset listed below. 
1. [Asset 1.] 


Answer: 





2. [Asset 2.] 


Answer: 





3. [Asset 3.] 


Answer: 





COMMENT 


When to use. PJC 105.28 should be used when the plaintiff alleges that a transfer 
was made to an insider for a preexisting debt when the debtor was insolvent and the 
insider had reasonable cause to believe that the debtor was insolvent. See Tex. Bus. & 
Com. Code § 24.006(b). 


Broad-form submission. PJC 105.28 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Source of question. The question is based on Tex. Bus. & Com. Code 
§ 24.006(b). 


Debtor and creditor. If there is a factual dispute regarding the status of a perti- 
nent person or entity as a debtor or creditor, a predicate question should be submitted 
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to determine that status. Appropriate definitions of “debtor” and “debt,” or “creditor” 
and “claim,” should accompany the question. See Tex. Bus. & Com. Code 
§ 24.002(3)-(6). The defrauded creditor need not be the plaintiff, and defendants may 
include the debtor and the transferee. See Tex. Bus. & Com. Code §§ 24.006(b), 
24.008. If there is a dispute regarding when the creditor’s claim arose, a predicate 
question should be submitted to determine whether the creditor’s claim arose before 
the transfer was made. See Tex. Bus. & Com. Code § 24.006(b). 


Asset. The question assumes the thing transferred is an asset of the debtor. If there 
is a factual dispute about the thing’s status as an asset, a predicate question should be 
submitted to determine that status. See Tex. Bus. & Com. Code §§ 24.002(2) (defining 
“asset” as “property of a debtor” but excluding certain property), 24.002(10) (defining 
“property” as “anything that may be the subject of ownership”). Whether one of the 
exclusions from the asset definition applies in a given case may present a question of 
law for the court. If there is no dispute regarding what the asset or obligation at issue 
is, it may be preferable not to list it or to specifically identify the asset or obligation in 
the text of the question, as opposed to listing the potential assets or obligations in the 
instruction. 


Insider. The statute includes a lengthy, nonexclusive definition of “insider,” parts 
of which incorporate definitions of “affiliate” and “relative.” See Tex. Bus. & Com. 
Code § 24.002(1), (7), (11). If there is no factual dispute that a pertinent person or 
entity is an insider, or that no insiders participated in the relevant transactions, the 
court may instruct the jury accordingly. If there is a factual dispute regarding insider 
status, the relevant parts of the following definition should be submitted: 


“Insider” includes— 
[Insert the following if Dean Debtor is an individual.] 


1. a relative of Dean Debtor or a general partner of Dean 
Debtor; 


2. a partnership in which Dean Debtor is a general partner; 


3. a general partner in a partnership in which Dean Debtor 
is a general partner; or 


4. a corporation in which Dean Debtor is a director, officer, 
or person in control. 


[Insert the following if Dean Debtor is a corporation.] 


1. a director, officer, or person in control of Debtor, Inc.; 


2. a partnership in which Debtor, Inc. is a general partner; 
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3. a general partner in a partnership in which Debtor, Inc. is 
a general partner; or 


4. a relative of a general partner, director, officer, or person 
in control of Debtor, Inc. 


[Insert the following if Dean Debtor is a partnership.] 


1. a general partner of Debtor Partners; 


2. arelative of a general partner in, a general partner of, or a 
person in control of Debtor Partners; 


3. another partnership in which Debtor Partners is a general 
partner; 


4. a general partner in another partnership in which Debtor 
Partners is a general partner; or 


5. aperson in control of Debtor Partners. 


“Insider” also includes a managing agent of [Debtor, Inc./Debtor 
Partners], or an affiliate, or an insider of an affiliate as if the affiliate 
were [Debtor, Inc./Debtor Partners]. 


Relative. The term “relative” in the definition of “insider” is defined in Code sec- 
tion 24.002(11). If no relatives participated in the relevant transactions, the portions of 
the definition of insider that refer to “relative” should not be submitted. If there is no 
factual dispute that a relative did participate in a relevant transaction, the court may 
instruct the jury that the relative is an insider. 


Affiliate. The term “affiliate” in the definition of “insider” is defined in Code sec- 
tion 24.002(1). If no affiliates participated in the relevant transactions, the portions of 
the definition of insider that refer to “affiliate” should not be submitted. If there is no 
factual dispute that an affiliate did participate in a relevant transaction, the court may 
instruct the jury that the affiliate is an insider. If there is a factual dispute regarding 
whether a particular entity is an affiliate, the relevant parts of the following definition 
should be submitted: 


“Affiliate” means a person or entity— 


1. who directly or indirectly owns, controls, or holds with 
power to vote 20 percent or more of the outstanding voting securi- 
ties of Debtor, Inc., other than a person or entity who holds the 
securities— 


a. as a fiduciary or agent without sole discretionary 
power to vote the securities or 
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b. solely to secure a debt, if the person or entity has not 
exercised the power to vote; 


2. whose business is operated by Dean Debtor under a lease 
or other agreement, or a person or entity substantially all of whose 
assets are controlled by Dean Debtor; or 


3. who operates Dean Debtor’s business under a lease or 
other agreement or controls substantially all of Dean Debtor’s 
assets. 


[If the alleged affiliate is a corporation, the following additional 
definition may be included.] 


“Affiliate” also means a corporation 20 percent or more of whose 
outstanding voting securities are directly or indirectly owned, con- 
trolled, or held with power to vote by Dean Debtor. 


Insolvent. PJC 105.28 assumes insolvency is undisputed. If insolvency is undis- 
puted, the court may instruct the jury regarding the fact and date of insolvency. If 
insolvency is disputed, the following instruction (which is derived from Code section 
24.003) should be submitted: 


A debtor is “insolvent” if the sum of the debtor’s debts is greater 
than all of the debtor’s assets at a fair valuation. A debtor who is gen- 
erally not paying the debtor’s debts as they become due is presumed 
to be insolvent. 


Transfer. If there is a fact issue regarding whether an asset was transferred, the 
relevant portions of the following definition (which is taken from Code section 
24.002(12)) should be submitted: 


“Transfer” means every mode, direct or indirect, absolute or con- 
ditional, voluntary or involuntary, of disposing of or parting with an 
asset or an interest in an asset, and includes payment of money, 
release, lease, and creation of a lien or other encumbrance. 
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PJC 105.29 Question and Instruction on Good Faith and Reasonably 
Equivalent Value—A ffirmative Defense to Fraudulent 
Transfer Based on Actual Fraud 
(Tex. Bus. & Com. Code § 24.009(a)) 


If you answered “Yes” to any part of Question [105.25], then answer 
the corresponding part of the following question. Otherwise, do not answer the 
following question. 





QUESTION 
Did Barry Buyer take any of the assets [or incur any of the obligations] 
listed below in good faith and for a reasonably equivalent value? 


A party takes an asset [or incurs an obligation] in good faith if the party (1) 
had no actual notice of the fraudulent intent of the debtor and (2) lacked knowl- 
edge of such facts as would cause a person of ordinary prudence to question 
whether the debtor had fraudulent intent. 


Answer “Yes” or “No” for any of the following for which you answered 
“Yes” in Question [705.25]. 


1. [Asset or obligation 1.] 


Answer: 





2. [Asset or obligation 2.] 


Answer: 





3. [Asset or obligation 3.] 


Answer: 





COMMENT 


When to use. PJC 105.29 submits a statutory defense available in two instances: 
(1) to the original transferee if the jury finds a debtor acted with actual intent to hinder, 
delay, or defraud a creditor, and (2) to a subsequent transferee against whom the credi- 
tor seeks a money judgment. See Tex. Bus. & Com. Code § 24.009(a), (b). 


Broad-form submission. PJC 105.29 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
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“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Good faith. Notice of fraudulent intent can be either actual or constructive. Hahn 
v. Love, 394 S.W.3d 14, 31 (Tex. App.—Houston [1st Dist.] 2012, pet. denied). “A 
transferee must show that its conduct was honest in fact, reasonable in light of known 
facts, and free from willful ignorance of fraud.” Janvey v. GMAG, L.L.C., 592 S.W.3d 
125, 129 (Tex. 2019). A transferee who takes property with knowledge of such facts as 
would excite the suspicions of a person of ordinary prudence and put him on inquiry of 
the fraudulent nature of an alleged transfer does not take the property in good faith. 
Hahn, 394 S.W.3d at 31. See also Janvey, 592 S.W.3d at 129-32; GE Capital Com- 
mercial, Inc. v. Worthington National Bank, 754 F.3d 297, 312-13 (5th Cir. 2014). A 
transferee on inquiry notice of fraud must conduct a diligent investigation to prove 
good faith. Janvey, 592 S.W.3d at 131. 


Burden of proof. Like other affirmative defenses, the burden of proof is on the 
defendant transferee/obligee. See Hahn, 394 S.W.3d at 30. 


Subsequent transferees. Even if a transfer from the debtor is voidable, no judg- 
ment can be entered against subsequent transferees (those following the first trans- 
feree) if they took in good faith for value. See Tex. Bus. & Com. Code § 24.009(b)(2). 
In suits against subsequent transferees, the above question may be used with appropri- 
ate modifications to submit that question. 


Reasonably equivalent value. “Value” and “reasonably equivalent value” are 
addressed in Code section 24.004. Whether a debtor obtained reasonably equivalent 
value in a particular transaction is determined from a reasonable creditor’s perspective 
at the time of the exchange, without regard to the subjective needs or perspectives of 
the debtor or transferee and without the wisdom hindsight often brings. Janvey v. The 
Golf Channel, Inc., 487 S.W.3d 560, 582 (Tex. 2016). The requirement of reasonably 
equivalent value can be satisfied with evidence that the transferee (1) fully performed 
under a lawful, arm’s-length contract for fair market value, (2) provided consideration 
that had objective value at the time of the transaction, and (3) made the exchange in 
the ordinary course of the transferee’s business. Janvey, 487 S.W.3d at 564. Other 
instructions or definitions may be necessary depending on the facts of the case. For 
example, if there is evidence regarding a range of values, the following instruction 
regarding reasonably equivalent value may be appropriate: 


“Reasonably equivalent value” means an amount that at the time 
of the transfer was within the range of values for which such trans- 
fers [or obligations] would occur in an arm’s-length transaction. 
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PJC 105.30 Question on Affirmative Defense for Insider 
(Tex. Bus. & Com. Code § 24.009(f)) 





If you answered “Yes” to any part of Question [705.28], then answer 
the corresponding part of the following question. Otherwise, do not answer the 
following question. 


QUESTION 


Was the transfer made under any of the circumstances listed below? 


1. After the transfer, the insider gave new value, not secured by a valid 
lien, to or for the benefit of Dean Debtor; 


2. the transfer was made in the ordinary course of business or finan- 
cial affairs of Dean Debtor and the insider; or 


3. the transfer was made pursuant to a good-faith effort to rehabilitate 
Dean Debtor and the transfer secured present value given for that purpose as 
well as an antecedent debt of Dean Debtor. 


Answer “Yes” or “No” for any of the following for which you answered 
“Yes” in Question [105.28]. 


1. [Asset /.] 


Answer: 





2. [Asset 2.] 


Answer: 





3. [Asset 3.] 


Answer: 





COMMENT 


When to use. PJC 105.30 submits the statutory affirmative defense available if 
the jury finds a voidable insider transaction under PJC 105.28. See Tex. Bus. & Com. 
Code § 24.009(f). 


Broad-form submission. PJC 105.30 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
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“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Burden of proof. Like other affirmative defenses, the burden of proof is on the 
defendant transferee/obligee. See Hahn v. Love, 394 S.W.3d 14, 30 (Tex. App.—Hous- 
ton [1st Dist.] 2012, pet. denied). 
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PJC 105.31 Question on Extinguishment of Cause of Action 
(Tex. Bus. & Com. Code § 24.010) 


If you answered “Yes” to Question [705.25—105.28], then answer the 
following question. Otherwise, do not answer the following question. 


QUESTION 


By what date could Paul Payne reasonably have discovered the [transfer 
made/obligation incurred| by Dean Debtor? 


Answer with a date in the blank below. 


Answer: 





COMMENT 


When to use. In most cases, the timeliness of a suit for fraudulent conveyance is a 
question of law measured from the date the transfer was made or obligation was 
incurred. Tex. Bus. & Com. Code § 24.010. But in certain cases the Uniform Fraudu- 
lent Transfer Act extends the deadline to a date one year after the transfer or obligation 
was or could reasonably have been discovered by the claimant. Tex. Bus. & Com. 
Code §§ 24.010(a)(1), 24.010(b)(1). PJC 105.31 submits that question when it applies. 


Broad-form submission. PJC 105.31 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Tolling provisions limited. Section 24.010 is a statute of repose rather than a stat- 
ute of limitations, so tolling statutes applicable to “limitations” do not apply. See 
Nathan v. Whittington, 408 S.W.3d 870, 874 (Tex. 2013) (holding TUFTA suit not 
saved by statute applicable to suits dismissed for lack of jurisdiction, Tex. Civ. Prac. & 
Rem. Code § 16.064). But section 24.010(c) tolls accrual for creditors under legal dis- 
ability due to minority or unsound mind if the disability existed when the statutory 
time period starts. There is no tolling for a disability arising thereafter, and a creditor 
may not tack one legal disability to another. 
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PJC 105.32 Remedies for Fraudulent Transfers 
(Tex. Bus. & Com. Code § 24.008) (Comment) 


The remedy for a fraudulent transfer will often be a question of law for the court. 
This comment describes the remedies available, the circumstances in which additional 
jury findings may be appropriate to support those remedies, and the questions that 
should then be submitted. The defrauded creditor need not be the plaintiff, and defen- 
dants may include the debtor and the transferee. See Tex. Bus. & Com. Code 
§§ 24.005(a)(1), 24.008. 


Remedies for fraudulent transfers generally. A creditor affected by a fraudu- 
lent transfer can seek equitable remedies under section 24.008 or money damages 
under section 24.009(b). Tex. Bus. & Com. Code §§ 24.008, 24.009(b); Chu v. Hong, 
249 S.W.3d 441, 446 (Tex. 2008) (“[T]he Act provides for equitable remedies to 
rescind the fraudulent transfer, or a damage assessment limited to the amount of the 
property transferred.”’). 


Equitable remedies under Code section 24.008. The equitable remedies 
allowed under section 24.008 are “avoidance of the transfer or obligation to the extent 
necessary to satisfy the creditor’s claim” (Tex. Bus. & Com. Code § 24.008(a)(1)); “an 
attachment or other provisional remedy against the asset transferred or other property 
of the transferee” (§ 24.008(a)(2)); “an injunction against further disposition . . . of the 
asset transferred or of other property” (§ 24.008(a)(3)(A)); “appointment of a 
receiver” (§ 24.008(a)(3)(B)); “any other relief the circumstances may require” 
(§ 24.008(a)(3)(C)); or, if the creditor has obtained a judgment against the debtor, per- 
mission to “levy execution on the asset transferred or its proceeds” (§ 24.008(b)). 


Additional jury findings not generally required for equitable remedies under 
Code section 24.008. While litigants are entitled to a trial by jury when pursuing 
equitable remedies, the jury may decide only factual questions that predicate the avail- 
ability of equitable relief and not the ultimate question of whether and what form of 
equitable relief should be granted. The latter question is reserved for the court. 
Longview Energy Co. v. Huff Energy Fund LP, 533 S.W.3d 866, 874 (Tex. 2017). 


In most cases, the factual questions that predicate the availability of equitable relief 
under section 24.008 will be submitted in the liability questions. Cf. Caballero v. Cen- 
tral Power & Light Co., 858 S.W.2d 359, 361 (Tex. 1993) (analogous statutory scheme 
under Texas Commission on Human Rights Act, in which juries find liability and 
judges craft equitable relief). A separate remedies question is thus rarely required if 
the creditor seeks relief under only section 24.008. 


In particular, and with one exception, additional jury findings are not required to 
support equitable relief under section 24.008. For example, a jury finding on the value 
of the fraudulently transferred asset is not required to support relief under section 
24.008 because none of the remedies in section 24.008 is predicated on such a finding. 
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Flores v. Robinson Roofing & Construction Co., 161 S.W.3d 750, 756-57 (Tex. 
App.—Fort Worth 2005, pet. denied). 


The exception is that, when a creditor seeks avoidance of a transfer or obligation 
under section 24.008(a)(1), a jury finding of the amount necessary to satisfy the credi- 
tor’s claim is required if that amount is factually disputed. This is because section 
24.008(a)(1) allows avoidance only “to the extent necessary to satisfy the creditor’s 
claim.” When this finding is required, the following question, predicated on liability, 
should be submitted: 


QUESTION 


What is the amount necessary to satisfy Craig Creditor’s claim? 
Answer in dollars and cents, if any. 


Answer: 





This question assumes that the creditor’s claim is either clear in the context of the 
case or defined in an earlier liability question. If neither of these is true, then an 
instruction should be included defining the creditor’s claim. 


Money damages under Code section 24.009(b). A creditor affected by a fraudu- 
lent transfer may seek money damages from the person for whose benefit the transfer 
was made, the first transferee, or any subsequent transferee who did not take in good 
faith and for value. Tex. Bus. & Com. Code § 24.009(b). Once a subsequent transferee 
takes in good faith and for value, the creditor may not seek money damages from that 
transferee or any subsequent transferees. Tex. Bus. & Com. Code § 24.009(b)(2). 


The measure of damages is the lesser of “the amount necessary to satisfy the credi- 
tor’s claim” and “the value of the asset transferred . . . at the time of the transfer, sub- 
ject to adjustment as the equities may require.” Tex. Bus. & Com. Code § 24.009(b), 
(c)(1). When findings on these damages measures are required, the following ques- 
tions, predicated on liability, should be submitted: 


QUESTION 
What is the amount necessary to satisfy Craig Creditor’s claim? 


Answer in dollars and cents, if any. 


Answer: 





QUESTION 


What was the value of the asset transferred at the time of the trans- 
fer? 
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Answer in dollars and cents, if any. 


Answer: 





The first question assumes that the creditor’s claim is either clear in the context of 
the case or defined in an earlier liability question. If neither of these is true, then an 
instruction should be included defining the creditor’s claim. If the first question is sub- 
mitted in connection with section 24.008 (a)(1), it should not be submitted again. The 
second question seeks a jury finding on the value of the asset transferred at the time of 
the transfer but leaves any equitable adjustment of that number to the court. The judg- 
ment should equal the lesser of the answer to the first question and the equitably 
adjusted answer to the second question. 


The amount necessary to satisfy the creditor’s claim is measured as of the time 
judgment is rendered under section 24.009(b), even if this amount is greater than or 
less than the amount that would have satisfied the creditor’s claim at the time of the 
fraudulent transfer. Citizens National Bank of Texas v. NXS Construction, Inc., 387 
S.W.3d 74, 90-91 (Tex. App.—Houston [14th Dist.] 2012, no pet.). But the amount 
necessary to satisfy the creditor’s claim includes only amounts necessary to satisfy the 
claim itself, not reimbursement for costs incurred in the course of pursuing the claim, 
such as court costs. NXS Construction, Inc., 387 S.W.3d at 90-91. 


Multiple assets or claims. If the case involves multiple assets or claims, each 
asset and claim should be listed separately. For example: 


QUESTION 


What is the amount necessary to satisfy Craig Creditor’s claims? 
Answer separately in dollars and cents, if any. 
1. [Describe claim 1.] 


Answer: 





2. [Describe claim 2.] 


Answer: 





QUESTION 


What were the values of the assets transferred at the time of each 
transfer? 


Answer separately in dollars and cents, if any. 


1. [Describe asset 1.] 
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Answer: 





2. [Describe asset 2.] 


Answer: 
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PJC 106.1 Question and Instruction—Intentional Interference with 
Existing Contract 


QUESTION 


Did Don Davis intentionally interfere with [identify contract]? 


Interference is intentional if committed with the desire to interfere with the 
contract or with the belief that interference is substantially certain to result. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. An existing contract is a necessary element of a claim of intentional 
interference with contract. PJC 106.1 should be used in cases involving claims for 
intentional interference with a contract if the existence of the contract is not in dispute. 
If the existence of the contract is in dispute, additional jury questions or instructions 
may be required. See chapter 101 of this volume. 


Source of question and instruction. The four elements of intentional interfer- 
ence with a contract are (1) the existence of a contract subject to interference, (2) an 
act of interference that was willful and intentional, (3) the act was a proximate cause of 
the plaintiff's damage, and (4) actual damage or loss occurred. Community Health Sys- 
tems Professional Services Corp. v. Hansen, 525 S.W.3d 671, 689 (Tex. 2017); Searcy 
v. Parex Resources, Inc., 496 S.W.3d 58, 91 (Tex. 2016); Prudential Insurance Co. of 
America v. Financial Review Services, Inc., 29 S.W.3d 74, 77 (Tex. 2000); ACS Inves- 
tors, Inc. v. McLaughlin, 943 S.W.2d 426, 430 (Tex. 1997); Holloway v. Skinner, 898 
S.W.2d 793, 795-96 (Tex. 1995); see also Southwestern Bell Telephone Co. v. John 
Carlo Texas, Inc., 843 S.W.2d 470, 472 (Tex. 1992). The third and fourth elements are 
submitted together with the question and instructions on damages in PJC 115.22. 


Broad-form submission. PJC 106.1 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Intent required. Interference is tortious only if it is intentional, and the intent 
required is the intent to interfere, not just an intent to do the particular acts done. 
Southwestern Bell Telephone Co., 843 S.W.2d at 472. 
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Nature of interference. Interference can include conduct that prevents perfor- 
mance of a contract or makes performance of a contract impossible, more burden- 
some, more difficult, or of less or no value to the one entitled to performance. AKB 
Hendrick, LP v. Musgrave Enterprises, Inc., 380 S.W.3d 221, 236 (Tex. App.—Dallas 
2012, no pet.) (citing Tippett v. Hart, 497 S.W.2d 606, 610 (Tex. App.—Amarillo), 
writ ref'd n.re. per curiam, 501 S.W.2d 874 (Tex. 1973)). However, “[o]rdinarily, 
merely inducing a contract obligor to do what it has a right to do is not actionable 
interference.” ACS Investors, Inc., 943 S.W.2d at 430. 


Damages. Damages questions are set forth in chapter 115. PJC 115.22 submits 
actual damages in cases involving existing contracts and in cases involving prospec- 
tive contractual relations. 





Exemplary damages. For questions submitting exemplary damages, see PJC 
115.37 and 115.38 and the Comments accompanying those questions. 
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PJC 106.2 Question—Defense of Legal Justification 


If you answered “Yes” to Question [706.1], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Did Don Davis have a good-faith belief that [describe colorable legal right]? 
Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 106.2 submits the affirmative defense of justification. The jus- 
tification defense applies to intentional interference with an existing contract. It should 
be submitted to the jury “only when the court decides that although no legal right to 
interfere exists, the defendant has nevertheless produced evidence of a good faith, 
albeit mistaken, belief in a colorable legal right.” Texas Beef Cattle Co. v. Green, 921 
S.W.2d 203, 211 (Tex. 1996). If the court can decide as a matter of law that the defen- 
dant had a legal right to interfere, then the question should not be used. Texas Beef 
Cattle Co., 921 S.W.2d at 211. 


Source of question and instruction. PJC 106.2 is derived from Texas Beef Cattle 
Co., 921 S.W.2d at 211, and Southwestern Bell Telephone Co. v. John Carlo Texas, 
Inc., 843 S.W.2d 470, 472 (Tex. 1992). See also Sterner v. Marathon Oil Co., 767 
S.W.2d 686, 689-91 (Tex. 1989). 


Broad-form submission. PJC 106.2 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Burden of proof. The defendant has the burden of proof on a justification 
defense. Texas Beef Cattle Co., 921 S.W.2d at 211; see also Wal-Mart Stores, Inc. v. 
Sturges, 52 S.W.3d 711, 725 (Tex. 2001). 


Definition of “good faith.” In Texas Beef Cattle Co., the supreme court held that 
motive was irrelevant to a justification defense based on a legal right or a good-faith 
claim to a colorable legal right. Texas Beef Cattle Co., 921 S.W.2d at 211. The court, 
however, did not define “good faith.” See Texas Beef Cattle Co., 921 S.W.2d at 210- 
12, 216. The law uses different definitions of “good faith” in different contexts. Com- 
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pare Wichita County v. Hart, 917 S.W.2d 779, 784-85 (Tex. 1996) (acknowledging 
variations in “good faith” definitions and adopting objective and subjective compo- 
nent of “good faith” under Whistleblower Act), with City of Lancaster v. Chambers, 
883 S.W.2d 650, 656 (Tex. 1994) (objective good faith required for official immunity), 
and La Sara Grain Co. v. First National Bank of Mercedes, 673 S.W.2d 558, 563 (Tex. 
1984) (“actual [subjective] belief of the party in question, not the reasonableness of 
that belief’ under UCC). If a definition of “good faith” is necessary to guide the jury, 
the Committee expresses no opinion on the proper definition of “good faith” in the jus- 
tification context. See Bennett v. Computer Associates International, 932 S.W.2d 197, 
202-03 (Tex. App.—Amarillo 1996, writ denied) (recognizing that the supreme court 
has not given a clear definition of good faith in this context). 


Defenses to interference with prospective business relations. In Sturges, the 
supreme court held that “[j]ustification and privilege are defenses in a claim for tor- 
tious interference with prospective relations only to the extent that they are defenses to 
the independent tortiousness of the defendant’s conduct. Otherwise, the plaintiff need 
not prove that the defendant’s conduct was not justified or privileged, nor can a defen- 
dant assert such defenses.” Sturges, 52 S.W.3d at 727. 


Exercise of privilege by illegal or tortious means. “A party may not exercise an 
otherwise legitimate privilege by resort to illegal or tortious means.” Prudential Insur- 
ance Co. of America v. Financial Review Services, Inc., 29 S.W.3d 74, 81 (Tex. 2000). 
Thus, even if a defendant establishes a legal right or privilege, “if the plaintiff pleads 
and proves methods of interference that are tortious in themselves, then the issue of 
privilege or justification never arises.” Prudential Insurance Co. of America, 29 
S.W.3d at 81; see also Butnaru v. Ford Motor Co., 84 S.W.3d 198, 207 (Tex. 2002) 
(exercise of contractual right of first refusal that violates statutory prohibition may 
establish lack of justification). The Committee expresses no opinion on whether in the 
context of a claim for intentional interference with an existing contract a defendant 
may nevertheless raise “defenses to the wrongfulness of the alleged [tortious or 
wrongful] conduct.” Sturges, 52 S.W.3d at 727. 
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PJC 106.3 Wrongful Interference with Prospective Contractual or 
Business Relations (Comment) 


The supreme court has recognized the existence of the cause of action of tortious 
interference with a prospective contract or business relationship. See Wal-Mart Stores, 
Inc. v. Sturges, 52 S.W.3d 711, 721-27 (Tex. 2001). The supreme court has defined the 
elements as (1) a reasonable probability that the plaintiff would have entered into a 
business relationship with a third party, (2) the defendant either acted with a conscious 
desire to prevent the relationship from occurring or knew the interference was certain 
or substantially certain to occur as a result of the conduct, (3) the defendant’s conduct 
was independently tortious or unlawful, (4) the interference proximately caused the 
plaintiff injury, and (5) the plaintiff suffered actual damage or loss as a result. Coin- 
mach Corp. v. Aspenwood Apartment Corp., 417 S.W.3d 909, 923 (Tex. 2013). 


Where a contract or business relationship is delayed but eventually arises, there can 
be no claim for tortious interference with prospective contracts or business relation- 
ships. Texas Disposal Systems Landfill, Inc. v. Waste Management Holdings, Inc., 219 
S.W.3d 563, 590-91 (Tex. App.—Austin 2007, pet. denied). 


As with the claim of intentional interference with an existing contract, interference 
as contemplated by this cause is intentional if committed with the desire to interfere 
with the contract or with the belief that interference is substantially certain to result. 
Bradford v. Vento, 48 S.W.3d 749, 757 (Tex. 2001) (quoting Restatement (Second) of 
Torts § 766B cmt. d (1979)). However, according to the supreme court, if the actor had 
no desire to effectuate the interference by his conduct but knew that interference 
would be a mere incidental result, then the interference may not be improper. Brad- 
ford, 48 S.W.3d at 757. 


The applicable damages questions are set forth in PJC 115.22, 115.37, and 115.38. 
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PJC 106.4 Contracts Terminable at Will or on Notice (Comment) 


The supreme court has recognized that contracts terminable at will or on notice may 
be protected from tortious interference. See Sterner v. Marathon Oil Co., 767 S.W.2d 
686, 689 (Tex. 1989) (terminable-at-will employment contract); Juliette Fowler 
Homes, Inc. v. Welch Associates, Inc., 793 S.W.2d 660, 666 (Tex. 1990) (terminable- 
on-notice fundraising contract), superseded on other grounds by statute as recognized 
in Coinmach Corp. v. Aspenwood Apartment Corp., 417 S.W.3d 909, 922 (Tex. 2013). 


Because at-will employment entails a contract, it may be the subject of a claim for 
tortious interference. Sterner, 767 S.W.2d at 688-89; In re Swift Transportation Co., 
311 S.W.3d 484, 489 (Tex. App.—EI Paso 2009, no pet.) (“Texas courts have for 
many years considered an employment-at-will agreement to be a contract.”); White- 
head v. University of Texas Health Science Center at San Antonio, 854 S.W.2d 175, 
180 (Tex. App.—San Antonio 1993, no writ) (“We do not disagree with the argument 
that all employment relationships are implicitly contractual.”). Recently, the supreme 
court stated that, for purposes of determining the damages available to a prevailing 
plaintiff in a Sabine Pilot retaliation case, there is no contract between at-will employ- 
ees and their employers. See Safeshred, Inc. v. Martinez, 365 S.W.3d 655, 660 (Tex. 
2012). The supreme court in Safeshred did not address Sterner or its progeny, which 
recognized the contractual nature of an at-will relationship in the tortious-interference 
context. 


In Sterner, the supreme court affirmed that Marathon Oil may have tortiously inter- 
fered with Sterner’s at-will employment by inducing his employer—a contractor 
working for Marathon—to fire Sterner. Whether its interference was tortious 
depended on the outcome, on remand, of an evidentiary review of Marathon’s affirma- 
tive defense: specifically, a review of whether “the jury’s failure to find that Marathon 
acted with legal justification or excuse [was] against the great weight and preponder- 
ance of the evidence.” Sterner, 767 S.W.2d at 691. But in a later case, the supreme 
court held that “[o]rdinarily, merely inducing a contract obligor to do what it has a 
right to do is not actionable interference.” ACS Investors, Inc. v. McLaughlin, 943 
S.W.2d 426, 430 (Tex. 1997). The ACS court made clear that the affirmative defense 
of justification was not at issue. ACS Investors, Inc., 943 S.W.2d at 431. 


These holdings—Sterner’s that inducing a party to an at-will contract to terminate 
may be tortious interference, depending on the success of an affirmative defense of 
justification, and ACS’s that it ordinarily is not tortious interference regardless of justi- 
fication—may appear to be “at odds.” Lazer Spot, Inc. v. Hiring Partners, Inc., 387 
S.W.3d 40, 51 (Tex. App.—Texarkana 2012, reh’g pet. denied). Discussion of Sterner 
in post-ACS cases generally recognizes that ACS narrowed Sterner, such that merely 
inducing a party to exit an at-will contract cannot, by itself, be tortious interference 
and does not require a justification defense. See, e.g., Lazer Spot, 387 S.W.3d, at 53; 
PrinterOn, Inc. v. BreezyPrint Corp., 93 F. Supp. 3d 658, 707 (S.D. Tex. 2015) (citing 
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Lazer Spot). To be actionable, the inducement must be to breach some feature of the 
parties’ at-will contract (see, e.g., Graham v. Mary Kay, Inc., 25 S.W.3d 749 (Tex. 
App.—Houston [14th Dist.] 2000, pet. denied) (tortious inducement of Mary Kay con- 
sultants to breach the direct-sales clause in their consulting agreements with Mary 
Kay)), or the inducement must be in breach of some other agreement. See, e.g., Lazer 
Spot, 387 S.W.3d at 52 (noting that Marathon Oil’s justification defense in Sterner 
turned on whether its contract with Sterner’s employer precluded Marathon Oil from 
interfering with the employer’s management of Sterner and its other employees). 


In Wal-Mart Stores, Inc. v. Sturges, 52 S.W.3d 711 (Tex. 2001), the supreme court 
clarified that a claim for wrongful interference with a prospective contractual or busi- 
ness relationship requires proof that the defendant’s conduct was “independently tor- 
tious or wrongful,” but not in the sense that “the plaintiff must be able to prove an 
independent tort”: “we mean only that the plaintiff must prove that the defendant’s 
conduct would be actionable under a recognized tort.” Sturges, 52 S.W.3d at 726. The 
Fourteenth Court of Appeals has held that a tortious interference claim arising out of a 
contract terminable at will or on notice involves primarily the prospect of a continuing 
business relationship and therefore is properly characterized as a claim for tortious 
interference with a prospective business relationship, requiring proof of an inde- 
pendently tortious or wrongful act. Faucette v. Chantos, 322 S.W.3d 901, 914-16 
(Tex. App.—Houston [14th Dist.] 2010, no pet.) (citing Restatement (Second) of Torts 
§ 766 cmt. g (1979)). The supreme court recently implied that this is correct. In El 
Paso Healthcare System, Ltd. v. Murphy, 518 S.W.3d 412 (Tex. 2017), the court 
acknowledged that, in Sturges, it “suggested (without discussion) that Sterner [termi- 
nable-at-will employment contract] and Juliette Fowler [terminable-on-notice sales 
representative contract] involved claims for interference with prospective business 
relations.” Murphy, 518 S.W.3d at 421 n.6. 
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PJC 107.1 Breach of Employment Agreement (Comment) 


Subject to general contract rules. PJC chapter 101 governs the submission of 
breach of employment agreement cases. An express agreement limiting the 
employer’s right to discharge an employee at will is subject to general rules governing 
contracts. See, e.g., Goodyear Tire & Rubber Co. v. Portilla, 879 S.W.2d 47, 50-51 
(Tex. 1994) (agreement to waive anti-nepotism policy); Mansell v. Texas & Pacific 
Railway Co., 137 S.W.2d 997, 999-1000 (Tex. 1940) (agreement that employment 
could not be terminated without a fair investigation). The supreme court has expressly 
reserved the question of whether an oral agreement is sufficient to modify an employ- 
ment-at-will relationship. Portilla, 879 S.W.2d at 51-52 n.8. 


If an express agreement exists between an employer and an employee limiting the 
employer’s right to discharge an employee and breach of that agreement is alleged, 
PJC 101.2 should be submitted. If there is a dispute about the existence of an agree- 
ment or its terms, PJC 101.1 should be submitted, with PJC 101.2 predicated on an 
affirmative answer to PJC 101.1. Any defense to breach of the employment agreement 
should be submitted under PJC 101.21. 


If there is no specific contract term or express agreement to the contrary, the rule 
that either party may terminate the employment relationship at will with or without 
cause will control. Exxon Mobil Corp. v. Rincones, 520 S.W.3d 572, 582 (Tex. 2017) 
(quoting Montgomery County Hospital District v. Brown, 965 S.W.2d 501, 502 (Tex. 
1998)). 


Property interest. A “for cause” or “good cause” limitation on dismissal of a 
public employee creates a property right in continued employment that is protected by 
procedural due process under the U.S. Constitution. County of Dallas v. Wiland, 216 
S.W.3d 344, 354 (Tex. 2007). If a property interest in not being discharged without 
good cause exists, the Committee suggests the following jury question with a modified 
definition of PJC 107.2’s “good cause”: 


Did Don Davis terminate Paul Payne without good cause? 


Accompanying instructions. Depending on the nature of the specific contract 
terms or any defenses, additional instructions may be necessary for use with PJC 101.2 
and 101.21. See PJC 107.2 (instruction on good cause as defense to early discharge) 
and chapter 101 (general instructions on contracts). 
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PJC 107.2 Instruction on Good Cause as Defense to Early Discharge 


Failure to comply by Don Davis is excused if there was good cause for dis- 
charging Paul Payne before the agreed term of employment expired. “Good 
cause” means that the employee failed to perform those duties in the scope of 
his employment as a person of ordinary prudence would have done under the 
same or similar circumstances, or that the employee committed acts in the 
scope of his employment that a person of ordinary prudence would not have 
done under the same or similar circumstances. 


COMMENT 


When to use. PJC 107.2 submits the defense of “good cause” to breach of an 
agreement to employ for a definite term. See, e.g., McGee v. Abrams Technical Ser- 
vice, No. 01-06-00590-CV, 2008 WL 597192, at *3 (Tex. App.—Houston [1st Dist.] 
Mar. 6, 2008, no pet.) (mem. op.); Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 578 (Tex. 
App.—Houston [1st Dist.] 1992, no writ). This instruction should be used with PJC 
101.21, the basic contract defense question. 


Source of instruction. PJC 107.2 is derived from Winograd v. Willis, 789 S.W.2d 
307, 311 (Tex. App.—Houston [14th Dist.] 1990, writ denied); see also Dixie Glass 
Co. v. Pollak, 341 S.W.2d 530, 541-42 (Tex. App.—Houston 1960) (defining “good 
cause”), writ ref’d n.r.e. per curiam, 347 S.W.2d 596 (Tex. 1961). 


“Good cause” defined in agreement. If “good cause” or a similar term, such as 
“Just cause” or “proper cause,” is explicitly defined in the agreement or if specific 
grounds for termination are recited in the agreement, PJC 107.2 should not be submit- 
ted. 
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PJC 107.3 Question on Wrongful Discharge for Refusing to Perform 
an Illegal Act 


QUESTION 


Was Paul Payne discharged for the sole reason that he refused to perform an 
illegal act? 


As used in this question, an “illegal act” means any of the following: 
[Insert appropriate instructions. ] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.3 should be used for a claim that the employee was dis- 
charged for the sole reason that he refused to perform an illegal act. 


Source of question. PJC 107.3 is derived from Sabine Pilot Service, Inc. v. 
Hauck, 687 S.W.2d 733, 735 (Tex. 1985). See Ed Rachal Foundation v. D’Unger, 207 
S.W.3d 330 (Tex. 2006) (Sabine Pilot protects employees who are asked to commit a 
crime, not those who are asked not to report one). Burt v. City of Burkburnett, 800 
S.W.2d 625, 627 (Tex. App.—Fort Worth 1990, writ denied), interpreted Sabine 
Pilot’s use of the word “refused” to include a requirement that the employer, in some 
manner, must order, require, or request the employee to commit an illegal act. 


Broad-form submission. PJC 107.3 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Illegal act. The trial court should make a threshold determination as a matter of 
law whether the act the employee refused to commit was illegal. In Hancock v. 
Express One International, Inc., 800 S.W.2d 634, 636-37 (Tex. App.—Dallas 1990, 
writ denied), the court refused to extend the Sabine Pilot exception to illegal acts that 
carry only civil penalties. 
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After-acquired evidence of employee misconduct. If the employer has pleaded 
the discovery of evidence of employee misconduct acquired only after the employee’s 
employment was terminated, see PJC 107.7 for the applicable question. 


292 


EMPLOYMENT PJC 107.4 


PJC 107.4 Question and Instruction on Retaliation under Texas 
Whistleblower Act 


QUESTION 


Was Paul Payne’s report [insert matter reported] made in good faith and a 
cause of Don Davis’s [terminating, suspending, or (describe other adverse 
employment action) | Paul Payne? 


The report was a cause of the [termination, suspension, or (describe other 
adverse employment action)| if it would not have occurred when it did but for 
the report’s being made. Paul Payne does not have to prove the report was the 
sole cause of the [termination, suspension, or (describe other adverse employ- 
ment action) ]. 


If you do not believe the reason[s] Don Davis has given for [terminating, 
suspending, or (describe other adverse employment action)| Paul Payne, you 
may, but are not required to, infer that Don Davis would not have [terminated, 
suspended, or (describe other adverse employment action) Paul Payne but for 
his report. 


“Good faith” means that (1) Paul Payne believed that the conduct reported 
was a violation of law and (2) his belief was reasonable in light of his training 
and experience. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.4 should be used if a violation of Tex. Gov’t Code 
§ 554.002 is alleged. If the existence of an adverse personnel action is in dispute, a 
finding in addition to PJC 107.4 is necessary. 


Source of question and instruction. PJC 107.4 is derived from Tex. Gov’t Code 
§ 554.002 and Texas Department of Human Services v. Hinds, 904 S.W.2d 629 (Tex. 
1995). The substance of the instruction was adopted by the supreme court in Wichita 
County v. Hart, 917 S.W.2d 779, 784-85 (Tex. 1996). See El Paso Healthcare System, 
Ltd. v. Murphy, 518 S.W.3d 412, 419 (Tex. 2017). The question specifically requires 
the jury to find causation. See City of Fort Worth v. Zimlich, 29 S.W.3d 62, 68 (Tex. 
2000) (“If an employee who reports illegal conduct can recover without evidence of 
causation, it would effectively give the employee life tenure.”). 
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The substance of the permissive inference portion of the question is derived from 
Ratliff v. City of Gainsville, 256 F.3d 355, 360-62 (Sth Cir. 2001), and Reeves v. Sand- 
erson Plumbing Products, Inc., 530 US 133, 148 (2000). 


Broad-form submission. PJC 107.4 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Casteel doctrine. 


Provisions of Whistleblower Act. The Texas Whistleblower Act is found at Tex. 
Gov’t Code §§ 554.001-—.010. A state or local governmental body may not terminate, 
suspend, or otherwise discriminate against a public employee who in good faith 
reports a violation of law to an appropriate law enforcement authority. Tex. Gov’t 
Code § 554.002; University of Texas Southwestern Medical Center v. Gentilello, 398 
S.W.3d 680, 683 (Tex. 2013); see also Winters v. Houston Chronicle Publishing Co., 
795 S.W.2d 723, 724-25 (Tex. 1990) (declining to extend Whistleblower Act to pri- 
vate sector employees); accord Austin v. Healthtrust, Inc.—The Hospital Co., 967 
S.W.2d 400, 401 (Tex. 1998) (reaffirming Winters’s refusal to recognize common-law 
whistleblower action). 


Appropriate law enforcement authority. Whether the person or entity to which 
the employee made the report is “an appropriate law enforcement authority” may be a 
question of law. Texas Department of Transportation v. Needham, 82 S.W.3d 314, 
318-20 (Tex. 2002). 


However, an employee may pursue a cause of action if he had a good-faith belief 
that the governmental entity to which he reported a violation of law was the appropri- 
ate law enforcement authority as the statute defines the terms even if the entity, as a 
matter of law, is not an appropriate law enforcement authority. Tex. Gov’t Code 
§ 554.002; Needham, 82 S.W.3d at 320-21. If a fact question exists about whether the 
employee had such a good-faith belief, the Committee recommends that the following 
question and instruction be submitted to the jury: 


QUESTION 


Did Paul Payne have a good-faith belief that the governmental 
entity to which he reported a violation of a law was an appropriate 
law enforcement authority? 


“Good-faith belief” in this question means that— 


1. Paul Payne believed that the governmental entity was 
authorized to (a) regulate under or enforce the law alleged to be 
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violated in the report or (b) investigate or prosecute a violation of 
criminal law; and 


2. his belief was reasonable in light of his training and expe- 
rience. 


Answer “Yes” or “No.” 


Answer: 





See City of Houston v. Levingston, 221 S.W.3d 204, 218-19 (Tex. App.—Houston [1st 
Dist.] 2006, no pet.) (citing Needham, 82 S.W.3d at 321, and discussing the require- 
ments for establishing a good-faith belief that the governmental entity to which an 
employee reported a violation of law was an appropriate law enforcement authority in 
the context of Tex. Gov’t Code § 554.002(b)). 


Good faith. PJC 107.4 specifically applies to lawsuits against public employers 
pursuant to the Texas Whistleblower Act, which provides that a “state or local govern- 
mental entity may not suspend or terminate the employment of, or take other adverse 
personnel action against, a public employee who in good faith reports a violation of 
law by the employing governmental entity or another public employee to an appropri- 
ate law enforcement authority.” Tex. Gov’t Code § 554.002(a). Actions may be 
brought against private employers pursuant to statutes such as the Texas Commission 
on Human Rights Act (now Texas Labor Code chapter 21), the Texas Workers’ Com- 
pensation Act, and the Texas Health and Safety Code. See Tex. Lab. Code ch. 21 (for- 
merly Texas Commission on Human Rights Act); Tex. Lab. Code §§ 451.001—.003 
(Texas Workers’ Compensation Act); Tex. Health & Safety Code § 161.134. However, 
these statutes do not contain the “good faith” language. 


Other retaliation statutes. The Committee has not provided pattern jury charges 
for every statutory prohibition against retaliatory discharge. Other such statutes 
include— 


e Tex. Agric. Code § 125.013(b) (agricultural laborer for reporting viola- 
tion of Agricultural Hazard Communication Act); 


e Tex. Civ. Prac. & Rem. Code § 122.001 (jury duty; criminal statute); 


e Tex. Elec. Code § 276.001 (voting for certain candidate or proposition or 
refusing to reveal how one voted); 


° Tex. Fam. Code § 158.209 (child support or child custody order or writ 
relating to an employee); 


° Tex. Health & Safety Code § 161.134 (employees of hospital, mental 
health facility, or treatment facility reporting violation of law or rule); 
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e Tex. Lab. Code § 52.041 (employee refusing to make purchases from a 
specific place or store or refusing to engage in dealings with a specific person or 
business; criminal statute); 

e Tex. Lab. Code § 52.051 (compliance with subpoena); 


e Tex. Lab. Code § 101.052 (union membership or nonmembership); 


° Tex. Lab. Code §§ 411.082—.083 (using telephone service to report in 
good faith a violation of occupational health or safety law); 


e Tex. Loc. Gov’t Code § 160.006 (county employee exercising right or 
participating in grievance procedures established under Local Government Code); 


e Tex. Occ. Code § 160.012 (physician reporting acts of another physician 
that pose threat to public welfare); see also Tex. Occ. Code §§ 160.002—.004; 


° 29 U.S.C. § 158(a)(1), (3), (4) (engaging in union activities); 


° 29 U.S.C. § 215(a)(3) (exercising rights to a minimum wage and overtime 
compensation); 


° 29 U.S.C. § 1140 (exercising rights under employee benefit plan); 





° 42 U.S.C. § 5851 (federal whistleblower provision). 


Affirmative defense. For actions accruing on or after June 15, 1995, it is an affir- 
mative defense to a Whistleblower Act suit that the state or local governmental entity 
would have taken the action against the employee “based solely on information, obser- 
vation, or evidence that is not related to the fact that the employee made a report” of a 
violation of law. Tex. Gov’t Code § 554.004(b). In Hinds, 904 S.W.2d at 637, the 
supreme court noted that it expressed no opinion on whether the amended statute 
shifted the burden of proof. 


After-acquired evidence of employee misconduct. If the employer has pleaded 
the discovery of evidence of employee misconduct acquired only after the employee’s 
employment was terminated, see PJC 107.7 for the applicable question. 


Imputing bias of someone other than final decisionmaker to employer (“cat’s 
paw theory”). Texas law is unclear as to whether the “cat’s paw” analysis can be 
applied in the context of the Texas Whistleblower Act. For discussion on imputation 
of a non-decisionmaker’s bias to the employer for liability under the “cat’s paw the- 
ory,” please see the Comments to PJC 107.6 and 107.9. 
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PJC 107.5 Question and Instruction on Retaliation for Seeking 
Workers’ Compensation Benefits 


QUESTION 


Did Don Davis [discharge or (describe other adverse employment action) | 
Paul Payne because he [filed a workers’ compensation claim in good faith, 
hired a lawyer to represent him in a workers’ compensation claim, instituted or 
caused to be instituted a workers’ compensation claim in good faith, testified 
or is about to testify in a workers’ compensation proceeding]? 


There may be more than one cause for an employment decision. An 
employer does not [discharge or (describe other adverse employment action) | 
an employee for [ filing a workers’ compensation claim in good faith, hiring a 
lawyer to represent him in a workers’ compensation claim, instituting or caus- 
ing to be instituted a workers’ compensation claim in good faith, testifying or 
intending to testify in a workers’ compensation proceeding] if the employer 
would have [insert employment decision—e.g., discharged] the employee when 
he did even if the employee had not [filed a workers’ compensation claim in 
good faith, hired a lawyer to represent him in a workers’ compensation claim, 
instituted or caused to be instituted a workers’ compensation claim in good 
faith, testified or was about to testify in a workers’ compensation proceeding}. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.5 should be used for a claim that the employer has com- 
mitted an unlawful practice under Tex. Lab. Code § 451.001. 


Source of question and instruction. PJC 107.5 is derived from Tex. Lab. Code 
§ 451.001 and Azar Nut Co. v. Caille, 720 S.W.2d 685, 687 (Tex. App.—El Paso 
1986), aff'd, 734 S.W.2d 667 (Tex. 1987); see also Southwestern Bell Telephone Co. v. 
Garza, 164 S.W.3d 607, 615-16 (Tex. 2004) (discussing PJC 107.5 and noting that the 
court’s charge would have been more accurate if it had asked whether the defendant 
discriminated against the plaintiff, thereby retaining the statutory language). The 
instruction is derived from Continental Coffee Products Co. v. Cazarez, 937 S.W.2d 
444, 450-51 (Tex. 1996). See also Haggar Clothing Co. v. Hernandez, 164 S.W.3d 
386, 388 (Tex. 2005). 
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Broad-form submission. PJC 107.5 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Institution of proceeding. If an employee has been discharged after injury, but 
before claim paperwork has been filed, the following instruction may be given: 


“Tnstituting or causing to be instituted a workers’ compensation 
proceeding” includes an employee reporting an on-the-job injury to 
Don Davis, Don Davis completing an on-the-job accident report for 
an employee, or the employee receiving weekly compensation bene- 
fits related to an on-the-job injury. 


See Worsham Steel Co. v. Arias, 831 S.W.2d 81, 84 (Tex. App—El Paso 1992, no 
writ) (employee informed supervisor of employee’s on-the-job injury prior to his ter- 
mination); Mid-South Bottling Co. v. Cigainero, 799 S.W.2d 385, 389 (Tex. App.— 
Texarkana 1990, writ denied) (employee’s supervisor completed on-the-job accident 
report on behalf of injured employee); Texas Steel Co. v. Douglas, 533 S.W.2d 111, 
116 (Tex. App.—Fort Worth 1976, writ ref’d n.r.e.) (injured employee received two 
weeks of workers’ compensation benefits). 


After-acquired evidence of employee misconduct. If the employer has pleaded 
the discovery of evidence of employee misconduct acquired only after the employee’s 
employment was terminated, see PJC 107.7 for the applicable question. 


Imputing bias of someone other than final decisionmaker to employer (“cat’s 
paw theory”). Bias of someone other than the decisionmaker may be imputed to an 
employer in a workers’ compensation retaliation context if the person in question pos- 
sessed leverage or exerted influence over the decisionmaker. Tawil v. Cook Children’s 
Healthcare System, 582 S.W.3d 669, 689 (Tex. App.—Fort Worth 2019, no pet.). For 
further discussion on imputation of bias under the “cat’s paw theory,” please see the 
Comments to PJC 107.6 and 107.9. 
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PJC 107.6 Question and Instruction on Unlawful Employment 
Practices 


QUESTION 


Was [race, color, disability, religion, sex, national origin, or age] a motivat- 
ing factor in Don Davis’s decision to [fail or refuse to hire, discharge, or 
(describe other adverse employment action)| Paul Payne? 


A “motivating factor” in an employment decision is a reason for making the 
decision at the time it was made. There may be more than one motivating factor 
for an employment decision. 


If you do not believe the reason Don Davis has given for [failing or refusing 
to hire, discharge, or (describe other adverse employment action)|, you may, 
but are not required to, infer that Don Davis was motivated by Paul Payne’s 
[race, color, disability, religion, sex, national origin, or age]. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.6 should be used for a claim that the employer has com- 
mitted an unlawful employment practice as set out in Tex. Lab. Code §§ 21.001—.556 
(chapter 21) (formerly Texas Commission on Human Rights Act (TCHRA)). PJC 
107.6 applies to employment practices prohibited by Tex. Lab. Code § 21.051(1) and 
will need to be modified according to the facts of the case. If there is a fact issue con- 
cerning the existence of an adverse employment action, an additional instruction or 
question may be necessary. See, e.g., PJC 107.10 (constructive discharge). If the claim 
is for discrimination based on a regarded-as or perceived disability, see PJC 107.11B. 


Broad-form submission. PJC 107.6 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Use of federal law. Chapter 21 of the Labor Code is expressly intended to imple- 
ment policies of title VII of the Civil Rights Act of 1964, 42 U.S.C §§ 2000e to e-17; 
title I of the Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12101-12213; and 
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the Age Discrimination in Employment Act of 1967 (ADEA), 29 U.S.C. §§ 621-634, 
and their subsequent amendments. Tex. Lab. Code § 21.001(1), (3). See also B.C. v. 
Steak N Shake Operations, Inc., 512 S.W.3d 276, 279 (Tex. 2017) (title VID; Morrison 
v. Pinkerton, Inc., 7 S.W.3d 851, 854 (Tex. App.—Houston [1st Dist.] 1999, no pet.) 
(ADA). “As such, federal case law may be cited as authority in cases relating to the 
Texas Act.” Hoffmann-La Roche, Inc. v. Zeltwanger, 144 S.W.3d 438, 446 (Tex. 
2004); Steak N Shake, 512 S.W.3d at 279. 


Chapter 21 is not, however, always identical to federal law. See, e.g., Prairie View 
A&M University v. Chatha, 381 S.W.3d 500, 507 (Tex. 2012) (the court declined to 
follow the federal Ledbetter Act extending limitations, noting that Texas courts only 
look to federal law for guidance in circumstances where title VII and the TCHRA are 
analogous). See also Comcast Corp. v. National Ass’n of African-American Owned 
Media, _U.S. _, 140 S. Ct. 1009, 206 L.Ed.2d 356 (2020) (applying but for 
causation standard to claims under 42 U.S.C. § 1981 for discrimination in the making 
and enforcement of contracts). 


Source of question and definition. PJC 107.6 is derived from Tex. Lab. Code 
§ 21.051(1), which parallels 42 U.S.C. § 2000e—2(a)(1) and prohibits intentional dis- 
criminatory practices. See also Texas Department of Community Affairs v. Burdine, 
450 U.S. 248 (1981); International Brotherhood of Teamsters v. United States, 431 
U.S. 324 (1977); McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) (all dis- 
cussing title VII’s purpose); see also Quantum Chemical Corp. v. Toennies, 47 S.W.3d 
473 (Tex. 2001). 


The definition of “motivating factor” is derived from the following: (1) Tex. Lab. 
Code § 21.125(a), which provides that “an unlawful employment practice is estab- 
lished when the complainant demonstrates that race, color, sex, national origin, reli- 
gion, age, or disability was a motivating factor for an employment practice, even if 
other factors also motivated the practice”; and (2) section 709 of the Civil Rights Act 
of 1991, 42 U.S.C. § 2000e. 


The substance of the permissive inference portion of the question is derived from 
Ratliff v. City of Gainsville, 256 F.3d 355, 360-62 (Sth Cir. 2001), and Reeves v. Sand- 
erson Plumbing Products, Inc., 530 U.S. 133, 148 (2000). 


Circumstantial evidence. A circumstantial evidence instruction may be appro- 
priate. See PJC 100.8. See also Ratliff, 256 F.3d at 359-62; Quantum Chemical Corp., 
47 §.W.3d at 481-82. 


Race and color. Discrimination because of or on the basis of race or color is pro- 
hibited by Tex. Lab. Code § 21.051. Though often intertwined, race and color are dis- 
tinct bases of discrimination prohibited by the statute. Cf Saint Francis College v. Al- 
Khazraji, 481 U.S. 604, 609-10 (1987) (noting that the definition of “race” has 
changed over time, with persons now categorized as “Caucasion” having been viewed 
differently in the 19th century); see also Wiltz v. Christus Hospital St. Mary, No. 1:09- 
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CV-925, 2011 WL 1576932, at *4 (E.D. Tex. Mar. 10, 2011) (intraracial discrimina- 
tion is actionable under title VII). 


National origin. Discrimination because of or on the basis of national origin 
includes discrimination because of the national origin of an ancestor. Tex. Lab. Code 
§ 21.110. It may also include, but is not limited to, the denial of equal employment 
because of an individual’s, or his ancestor’s, place of origin; or because an individual 
has the physical, cultural, or linguistic characteristics of a national origin group. 29 
C.F.R. § 1606.1. Cf Quraishi v. Kaiser Foundation Health Plan, No. CCB-13-10, 
2013 WL 2370449 (D. Md. May 30, 2013) (distinguishing between claims of discrim- 
ination based on race and those based on national origin). 


Age. Discrimination because of or on the basis of age applies only to discrimina- 
tion against an individual forty years of age or older. Tex. Lab. Code § 21.101. There 
are, however, limited exceptions. See Tex. Lab. Code § 21.054(b) (relating to training 
programs), § 21.103 (compulsory retirement for certain key and pensioned employ- 
ees), § 21.104 (peace officers and firefighters). 


Sex. Discrimination because of or on the basis of sex includes discrimination 
because of pregnancy, childbirth, or a related medical condition. Tex. Lab. Code 
§ 21.106. See PJC 107.15. It also includes discrimination because of transgender sta- 
tus or sexual orientation. Bostock v. Clayton County, _ U.S. __, 140 S. Ct. 1731, 
1747 (2020). Title VII’s prohibition of sex discrimination encompasses “the entire 
spectrum of disparate treatment of men and women in employment,” including sexual 
harassment. Alamo Heights Independent School District v. Clark, 544 S.W.3d 755, 771 
(Tex. 2018) (quoting Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986)). 


Moreover, title VII’s protection against workplace discrimination on the basis of 
sex applies to harassment between members of different genders as well as the same 
gender. Clark, 544 S.W.3d at 771-72 (citing Oncale v. Sundowner Offshore Services, 
Inc., 523 U.S. 75, 79 (1998)). 


Religion. Discrimination because of or on the basis of religion may include dis- 
crimination on the basis of religious observance, practice, or belief. Tex. Lab. Code 
§ 21.108. See PJC 107.16. 


Disability. For discrimination because of or on the basis of disability, see the 
questions and instructions in PJC 107.11, 107.12, 107.13, and 107.14. 


Disparate treatment versus disparate impact. There is a difference between 
disparate treatment (Tex. Lab. Code § 21.051(1)) and disparate impact (Tex. Lab. 
Code §§ 21.051(2), 21.122) cases. PJC 107.6 submits disparate treatment. In a dispa- 
rate impact case, an employer may be held liable for unintentional discrimination 
where an employment practice or criterion, neutral on its face, has a disproportionate 
effect or impact on a protected group. Griggs v. Duke Power Co., 401 U.S. 424 (1971). 
Chapter 21 defines “disparate impact” as a practice where the employer “limits, segre- 
gates, or classifies an employee or applicant for employment in a manner that would 
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deprive or tend to deprive an individual of any employment opportunity or adversely 
affect in any other manner the status of an employee.” Tex. Lab. Code § 21.051(2). For 
example, height and weight requirements may unlawfully discriminate against women 
and some ethnic or racial minorities. Dothard v. Rawlinson, 433 U.S. 321 (1977). Edu- 
cation requirements may impact impermissibly on historically disadvantaged minority 
groups. See Griggs, 401 U.S. at 431-33. Disparate impact is not restricted to objective 
criteria or written tests with a discriminatory effect. Watson v. Fort Worth Bank & 
Trust, 487 U.S. 977, 989-91 (1988). 


“Business necessity” is an affirmative defense to a disparate impact claim, except in 
the case of age-related claims (see below), if an employer can show that the job 
requirement is job-related and justified by a valid business necessity. Tex. Lab. Code 
§ 21.115. “Business necessity” is never a justification, however, for intentional dis- 
crimination (disparate treatment). Tex. Lab. Code § 21.123. 


Submission of disparate impact cases. Tex. Lab. Code § 21.122 sets forth the 
elements and burden of proof necessary in a disparate impact case and is the basis of 
the Committee’s following suggested questions and instructions: 


QUESTION 


Did Don Davis’s requirement that [describe specific employment 
practice] have a disparate impact on [name of protected group, e.g., 
women, racial minorities |? 


“Disparate impact” is established if an employer uses a particular 
employment practice, even if apparently neutral, that has a signifi- 
cant adverse effect on the basis of [race, color, sex, national origin, 
etc. |. 


Answer “Yes” or “No.” 


Answer: 





If you answered “Yes” to Question [disparate impact 
question], then answer the following question. Otherwise, do not 
answer the following question. 


QUESTION 


Was Don Davis’s requirement that [describe specific employment 
practice] job-related to the position in question and consistent with 
business necessity? 


An employment practice is job-related if the practice clearly 
relates to skills, knowledge, or ability required for successful perfor- 
mance on the job. For an employment practice to be consistent with 
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business necessity, it must be necessary to safe and efficient job per- 
formance. 


Answer “Yes” or “No.” 


Answer: 





If you answered “Yes” to Question [employment practice 
question], then answer the following question. Otherwise, do not 
answer the following question. 


QUESTION 


Has Don Davis refused to adopt an “alternative employment prac- 
tice” to the job requirement inquired about in Question [dis- 
parate impact question]? 


An “alternative employment practice” is an employment practice 
that serves the employer’s legitimate interest in an equally effective 
manner, but which does not have a disparate impact on [name of pro- 
tected group, e.g., women, racial minorities]. 


Answer “Yes” or “No.” 


Answer: 





“Disparate impact” was defined by the Supreme Court in Albemarle Paper Co. v. 
Moody, 422 U.S. 405, 425 (1975). The “significant adverse effect” language origi- 
nated in Connecticut v. Teal, 457 U.S. 440, 448 (1982) (holding that a disparate impact 
claim under title VII is established when “an employer uses a nonjob-related barrier in 
order to deny a minority or woman applicant employment or promotion, and that bar- 
rier has a significant adverse effect on minorities or women”). That language has not 
been expressly used by Texas courts. The Austin court of appeals has described dispa- 
rate impact cases as those that involve facially neutral practices “that operate to 
exclude a disproportionate percentage of persons in a protected group and cannot be 
justified by business necessity.” Wal-Mart Stores, Inc. v. Davis, 979 S.W.2d 30, 44 
(Tex. App.—Austin 1998, pet. denied). The requirements of business necessity are set 
forth in Tex. Lab. Code §§ 21.115, 21.122(a)(1). Tex. Lab. Code § 21.122(a)(2) states 
the burden of proof with respect to showing an alternative employment practice to be 
that “in accordance with federal law as that law existed [on] June 4, 1989”—a refer- 
ence to the 1991 amendments to title VII that codified those burdens following the 
June 5, 1989, Supreme Court decision in Wards Cove Packing Co. v. Atonio, 490 U.S. 
642 (1989). Therefore, the burden of proof, on a showing of disparate impact, is on the 
employer to demonstrate that the practice is “job-related” and consistent with business 
necessity. Dothard, 433 U.S. at 329. The instruction on “job-relatedness” is derived 
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from Albemarle Paper Co., 422 U.S. at 425; Contreras v. City of Los Angeles, 656 
F.2d 1267 (9th Cir. 1981); and 29 C.F.R. § 1607. See also Tex. Lab. Code § 21.115; 
Davis v. Richmond, Fredericksburg & Potomac Railroad Co., 803 F.2d 1322, 1327-28 
(4th Cir. 1986); EEOC v. Rath Packing Co. Creditors’ Trust, 787 F.2d 318, 328 (8th 
Cir. 1986). The “alternative employment practice” definition is derived from Watson, 
487 U.S. at 998. 


Disparate impact cases: age. Like race, color, disability, religion, sex, and 
national origin, age is a protected category under the Texas Labor Code. Tex. Lab. 
Code § 21.051; see also Tex. Lab. Code § 21.101. Under federal law, age discrimina- 
tion is governed by the Age Discrimination in Employment Act of 1967 (ADEA) and 
its subsequent amendments (29 U.S.C. §§ 621-634). Tex. Lab. Code § 21.122(b) 
states that to determine the availability of and burden of proof applicable to a disparate 
impact case involving age discrimination, the court shall apply the judicial interpreta- 
tion of the ADEA and its subsequent amendments. 


“Disparate impact” claims based on age discrimination were first recognized by the 
Supreme Court in Smith v. City of Jackson, 544 U.S. 228 (2005). The scope of dispa- 
rate impact under the ADEA is significantly narrower than disparate impact under title 
VII. Smith, 544 U.S. at 240-41. This is in part because the ADEA includes a narrow- 
ing provision providing that it is not unlawful for an employer “to take any action oth- 
erwise prohibited . . . where the differentiation is based on reasonable factors other 
than age.” 29 U.S.C. § 623(f). 


Unlike the business-necessity test articulated under title VII, the reasonableness 
inquiry does not inquire whether there are other means by which an employer can 
accomplish its goals. Smith, 544 U.S. at 243. The U.S. Supreme Court held that 
whether the challenged employment action is based on reasonable factors other than 
age (RFOA) is an affirmative defense on which the defendant bears both the burdens 
of production and persuasion. Meacham v. Knolls Atomic Power Laboratory, 554 U.S. 
84, 94-95 (2008). Adopting Meacham, the Third Court of Appeals has held that in 
order to establish the affirmative defense of RFOA, the employer has the burden to 
prove that (1) its decision was based on a factor other than age and (2) that factor is 
reasonable. City of Austin v. Chandler, 428 S.W.3d 398, 411 (Tex. App.—Austin 2014, 
no pet.). The definition of a reasonable factor other than age is taken from 29 C.F.R. 
§ 1625.7(e)(1). 


For submission of a disparate impact case based on age discrimination, the Com- 
mittee recommends the following question and instruction: 


QUESTION 


Did Don Davis’s requirement that [describe specific employment 
practice] have a disparate impact on [name of protected group, e.g., 
persons age forty or over]? 
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“Disparate impact” is established if the identified and challenged 
practice has a significantly adverse effect compared to [name of those 
outside the protected group, e.g., persons under forty]. 


Answer “Yes” or “No.” 


Answer: 





If you answered “Yes” to Question [disparate impact 
question], then answer the following question. Otherwise, do not 
answer the following question. 


QUESTION 
Was Don Davis’s requirement that [describe specific employment 
practice] based on a reasonable factor other than age? 


A reasonable factor other than age is a non-age factor that is objec- 
tively reasonable when viewed from the position of a prudent 
employer mindful of its legal responsibilities under like circum- 
stances. 


Answer “Yes” or “No.” 


Answer: 





Damages. See PJC 115.30 for the question submitting actual damages and PJC 
115.31 regarding exemplary damages. 


After-acquired evidence of employee misconduct. If the employer has pleaded 
the discovery of evidence of employee misconduct acquired only after the employee’s 
employment was terminated, see PJC 107.7 for the applicable question. 


Imputing bias of someone other than final decisionmaker to employer (“cat’s 
paw theory”). Discriminatory animus by a person other than the decisionmaker may 
be imputed to an employer if evidence indicates that the person in question possessed 
leverage or exerted influence over the decisionmaker. AutoZone, Inc. v. Reyes, 272 
S.W.3d 588, 593 (Tex. 2008) (citing Russell v. McKinney Hospital Venture, 235 F.3d 
219, 226 (Sth Cir. 2000)). See, e.g., Williams-Pyro, Inc. v. Barbour, 408 S.W.3d 467, 
480 (Tex. App.—El Paso 2013, pet. denied) (proper to impute ageist bias of produc- 
tion manager to employer based on evidence he influenced ultimate decision); Gonza- 
lez v. Champion Technologies, Inc., 384 S.W.3d 462, 474 (Tex. App.—Houston [14th 
Dist.] 2012, re’hrng overruled) (“[I]t is not outside the realm of possibility that Tarver, 
as head of the maintenance department, could have had as much influence over the fir- 
ing of a member of that department as he claimed to have.” (citations omitted)). Cf 
Staub v. Proctor, 562 U.S. 411, 419-20, 131 S. Ct. 1186, 1192—93 (2011) (rejecting 
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suggestion that discriminatory bias must be shown for ultimate decisionmaker and 
allowing for possibility that bias by other supervisors who influenced the decision 
could be a proximate cause of an adverse employment action) (USERRA case); Tawil 
v. Cook Children’s Healthcare System, 582 S.W.3d 669, 689 (Tex. App.—Fort Worth 
2019, no pet.) (workers’ compensation retaliatory discharge case). 


If the “cat’s paw theory” of liability is properly invoked, the following instruction 
may be given as part of the definition of “motivating factor”: 


You may find that [race, color, disability, religion, sex, national 
origin, or age| was a motivating factor in Don Davis’s decision to 
[fail or refuse to hire, discharge, or (describe other adverse employ- 
ment action)| Paul Payne even if there is no evidence of discrimina- 
tory bias on the part of Don Davis if Paul Payne proves that another 
individual exhibited such discriminatory bias and had leverage or 
exerted influence over Don Davis’s decision to [fail or refuse to hire, 
discharge, or (describe other adverse employment action)| Paul 
Payne. Paul Payne is not required to prove that Don Davis knew or 
should have known of the other individual’s discriminatory bias. 
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PJC 107.7 Question on After-Acquired Evidence of Employee 
Misconduct 


QUESTION 

Did Paul Payne engage in misconduct for which Don Davis would have 
legitimately discharged him solely on that basis? 

Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.7 should be used if the employer pleads that evidence of 
the employee’s misconduct, acquired after the employee’s discharge, should limit the 
employee’s recovery, because the employer either would not have hired or would have 
terminated the employee on legitimate and lawful grounds had the evidence been dis- 
covered before discharge. The Committee believes that PJC 107.7 is appropriate to 
submit if after-acquired evidence is pleaded by the defendant in any wrongful dis- 
charge claim. See McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995) 
(age discrimination); Trico Technologies Corp. v. Montiel, 949 S.W.2d 308 (Tex. 
1997) (per curiam) (workers’ compensation retaliation); Norwood v. Litwin Engineers 
& Constructors, Inc., 962 S.W.2d 220 (Tex. App.—Houston [1st Dist.] 1998, pet. 
denied) (disability discrimination). 


Broad-form submission. PJC 107.7 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Casteel doctrine. 
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PJC 107.8 Instruction on Damages Reduction for After-Acquired 
Evidence of Employee Misconduct 


If you answered “Yes” to Question [/07.7], do not include any dam- 
ages suffered past the date Don Davis discovered that Paul Payne engaged in 
the conduct you found in answer to Question [107.7]. 


COMMENT 


When to use. PJC 107.8 should be predicated on a “Yes” answer to PJC 107.7. It 
should be used as the last sentence of the preliminary instruction in PJC 115.26- 
115.28 or 115.30. 


Source of instruction. PJC 107.8 is derived from McKennon v. Nashville Banner 
Publishing Co., 513 U.S. 352 (1995); Trico Technologies Corp. v. Montiel, 949 S.W.2d 
308 (Tex. 1997) (per curiam); and Norwood v. Litwin Engineers & Constructors, Inc., 
962 S.W.2d 220 (Tex. App.—Houston [1st Dist.] 1998, pet. denied). 
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PJC 107.9 Question and Instruction on Retaliation 


QUESTION 


Did Don Davis | fail or refuse to hire, discharge, or (describe other adverse 
employment action) | Paul Payne because of Paul Payne’s [opposition to a dis- 
criminatory practice; making or filing a charge of discrimination, filing a com- 
plaint; or testifying, assisting, or participating in any manner in a 
discrimination investigation, proceeding, or hearing under chapter 21 of the 
Texas Labor Code (formerly Texas Commission on Human Rights Act) |? 


Paul Payne must establish that without his [opposition to a discriminatory 
practice; making or filing a charge of discrimination, filing a complaint; or 
testifying, assisting, or participating in any manner in a discrimination investi- 
gation, proceeding, or hearing under chapter 21 of the Texas Labor Code (for- 
merly Texas Commission on Human Rights Act)], if any, Don Davis’s | failure 
or refusal to hire, discharge, or (describe other adverse employment action), if 
any, would not have occurred when it did. There may be more than one cause 
for an employment decision. Paul Payne need not establish that his [opposition 
to a discriminatory practice; making or filing a charge of discrimination; filing 
a complaint; or testifying, assisting, or participating in any manner in a dis- 
crimination investigation, proceeding, or hearing under chapter 21 of the 
Texas Labor Code (formerly Texas Commission on Human Rights Act)], if any, 
was the sole cause of Don Davis’s [failure or refusal to hire, discharge, or 
(describe other adverse employment action), if any. 


If you do not believe the reason Don Davis has given for [failing or refusing 
to hire, discharge, or (describe other adverse employment action) |, you may, 
but are not required to, infer that Don Davis would not have [failed or refused 
to hire, discharge, or (describe other adverse employment action)| Paul Payne 
but for his [opposition to a discriminatory practice; making or filing a charge 
of discrimination; filing a complaint; or testifying, assisting, or participating in 
any manner in a discrimination investigation, proceeding, or hearing under 
chapter 21 of the Texas Labor Code (formerly Texas Commission on Human 
Rights Act)]. 


Answer “Yes” or “No.” 


Answer: 
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COMMENT 


When to use. PJC 107.9 should be used for a claim that an employer retaliated or 
discriminated against an employee for engaging in conduct protected by Tex. Lab. 
Code § 21.055. See also Burlington Northern & Santa Fe Railway Co. v. White, 548 
U.S. 53, 61-64 (2006) (holding antiretaliation provision under title VII not limited to 
discriminatory actions that affect terms and conditions of employment). 


Source of question. PJC 107.9 is derived from Tex. Lab. Code § 21.055. The 
substance of the permissive inference portion of the question is derived from Ratliff v. 
City of Gainsville, 256 F.3d 355, 360-62 (5th Cir. 2001), and Reeves v. Sanderson 
Plumbing Products, Inc., 530 US 133, 148 (2000). 


Broad-form submission. PJC 107.9 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Causation standard. Tex. Lab. Code § 21.055 contains no express standard of 
causation in retaliation cases. Courts have adopted a “but for” causation standard. See 
Pineda v. United Parcel Service, Inc., 360 F.3d 483, 488-89 (Sth Cir. 2004) (holding 
that the “motivating factor” causation standard applicable to claims under Tex. Lab. 
Code § 21.125 does not apply to retaliation claims under section 21.055); Herbert v. 
City of Forest Hill, 189 S.W.3d 369, 377 (Tex. App.—Fort Worth 2006, no pet.) (“A 
plaintiff asserting a retaliation claim must establish ... a ‘but for’ causal nexus 
between the protected activity and the employer’s prohibited conduct.”); Thomann v. 
Lakes Regional MHMR Center, 162 S.W.3d 788, 799 (Tex. App.—Dallas 2005, no 
pet.) (“To prove a causal connection between her filing the complaint and the termina- 
tion of her employment, Thomann must show that ‘but for’ filing the complaint, her 
employment would not have been terminated when it was.”). If there is a dispute about 
whether an adverse employment action occurred or whether the plaintiff undertook a 
protected activity, a predicate question may be required on these fact issues. 


Imputing bias of someone other than final decisionmaker to employer (“cat’s 
paw theory”). For discussion on imputation of a non-decisionmaker’s bias to the 
employer under the “cat’s paw theory,” please see the Comments to PJC 107.6. The 
cat’s paw theory has been considered in the retaliation context. In re Parkland Health 
& Hospital System Litigation, No. 05-17-00670-CV, 2018 WL 2473852 at *11 (Tex. 
App.—Dallas June 4, 2018) (citing Zamora v. City of Houston, 798 F.3d 326, 332 (Sth 
Cir. 2015) (noting distinction in causation standard between “a motivating factor” and 
“but for” causation)). 
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Because the “but for” causation standard applies to retaliation cases under Tex. Lab. 
Code § 21.055, the following instruction may be given as part of the question in PJC 
107.9: 


You may find that Don Davis’s decision to [fail or refuse to hire, 
discharge, or (describe other adverse employment action)| Paul 
Payne was because of Paul Payne’s [opposition to a discriminatory 
practice; making or filing a charge of discrimination, filing a com- 
plaint; or testifying, assisting, or participating in any manner in a 
discrimination investigation, proceeding, or hearing under chapter 
21 of the Texas Labor Code (formerly Texas Commission on Human 
Rights Act)]| even if there is no evidence of retaliatory bias on the part 
of Don Davis if Paul Payne proves that another individual exhibited 
such retaliatory bias and had leverage or exerted influence over Don 
Davis’s decision to [fail or refuse to hire, discharge, or (describe 
other adverse employment action)| Paul Payne. Paul Payne is not 
required to prove that Don Davis knew or should have known of the 
other individual’s retaliatory motive. 
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PJC 107.10 Instruction on Constructive Discharge 


An employee is considered to have been discharged when an employer 
makes conditions so intolerable that a reasonable person in the employee’s 
position would have felt compelled to resign. 


COMMENT 


When to use. PJC 107.10 should be used with PJC 107.6 if an employee alleges 
that the conditions of his employment amounted to a constructive discharge. Pennsyl- 
vania State Police v. Suders, 542 U.S. 129, 141 (2004) (outlining the proper inquiry in 
a constructive discharge analysis); Dillard Department Stores v. Gonzales, 72 S.W.3d 
398, 409 (Tex. App.—El Paso 2002, pet. denied) (discussing constructive discharge in 
sexual harassment case); Wal-Mart Stores, Inc. v. Itz, 21 S.W.3d 456, 475 (Tex. App.— 
Austin 2000, pet. denied) (same). 


Source of instruction. PJC 107.10 is derived from Suders and its predecessors, 
including Gonzales and Itz. See also Baylor University v. Coley, 221 S.W.3d 599, 604— 
05 (Tex. 2007) (citing PJC 107.10). 


Constructive discharge not resulting from an official act. In Suders, the Court 
held that an employer in a hostile work environment constructive discharge case 
retains its affirmative defense “when an official act does not underlie the constructive 
discharge.” Suders, 542 U.S. at 148 (relying on Burlington Industries, Inc. v. Ellerth, 
524 U.S. 742 (1998), and Faragher v. City of Boca Raton, 524 U.S. 775 (1998)). The 
Court concluded in Suders that a court may preclude assertion of the affirmative 
defense when a plaintiff s decision to resign “resulted, at least in part,” from an official 
action. Suders, 542 U.S. at 150 (quoting Robinson v. Sappington, 351 F.3d 317, 337 
(7th Cir. 2003)). Suders does not define an official act or action. 
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PJC 107.11 Instruction on Disability 
PJC 107.11A Instruction on Disability (Actual, or Record of) 


“Disability” means— 


1. a mental or physical impairment that substantially limits at least 
one major life activity; or 


2. arecord of such an impairment. 


The term “disability” shall be construed in favor of broad coverage of indi- 
viduals to the maximum extent permitted by these terms. 


“Mental or physical impairment” means [any physiological disorder or con- 
dition, cosmetic disfigurement, or anatomical loss affecting one or more body 
systems, such as: neurological; musculoskeletal; special sense organs; respira- 
tory (including speech organs); cardiovascular; reproductive; digestive; geni- 
tourinary; immune; circulatory; hemic; lymphatic; skin; and endocrine; or any 
mental or psychological disorder, such as intellectual disability, organic brain 
syndrome, emotional or mental illness, and specific learning disabilities]. 


“Major life activity” includes, but is not limited to, [caring for oneself, per- 
forming manual tasks, seeing, hearing, eating, sleeping, walking, standing, lift- 
ing, bending, speaking, breathing, learning, reading, concentrating, thinking, 
communicating, or working. The term also includes the operation of a major 
bodily function, including, but not limited to, functions of the immune system, 
normal cell growth, and digestive, bowel, bladder, neurological, brain, respi- 
ratory, circulatory, endocrine, and reproductive functions]. 


An impairment is a disability if it substantially limits the ability to perform a 
major life activity as compared to most people in the general population. An 
impairment need not prevent, or significantly or severely restrict, the individual 
from performing a major life activity in order to be considered substantially 
limiting. Nonetheless, not every impairment will constitute a “disability.” 


An impairment that is episodic or in remission is a disability if it would sub- 
stantially limit a major life activity when active. 


“Record of such an impairment” means that an individual has a history of, or 
has been misclassified as having, a mental or physical impairment that substan- 
tially limits one or more major life activities. 
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Disability is not a motivating factor in an employment decision if an individ- 
ual’s disability impairs the individual’s ability to reasonably perform the job in 
question, even with a reasonable accommodation. 


COMMENT 


When to use. PJC 107.11A is to be used with PJC 107.6 if disability (actual or 
record of, and not including failure to accommodate) is alleged to be the basis of an 
employer’s commission of an unlawful employment practice. If regarded-as disability 
is the claim, PJC 107.11B should be used; if failure to accommodate is the claim, PJC 
107.12 should be used. 


This instruction includes two definitions of disability, but only the definition(s) 
raised by the pleadings and evidence should be submitted. 


In most cases the issue of whether a given activity is a major life activity or whether 
a particular condition is a mental or physical impairment is not in dispute. In such 
cases, or if the court determines these issues as a matter of law, the list need not be 
submitted. Instead, the jury should be instructed that the particular activity in question 
is a major life activity or that a physical or mental impairment exists. If there is a fac- 
tual dispute about major life activity or physical or mental impairment, only the terms 
in brackets that are raised by the pleadings and evidence should be submitted. 


Source of instruction. PJC 107.11A is derived from the Americans with Disabil- 
ities Act of 1990 (ADA), 42 U.S.C. §§ 12101-12213, as amended by the ADA 
Amendments Act of 2008 (ADAAA), and from amendments to the Texas Labor Code. 
See Tex. Lab. Code ch. 21. The definitions are contained in the Equal Employment 
Opportunity Commission (EEOC) regulations implementing the equal employment 
provisions of the ADAAA, 29 C.F.R. §§ 1630.1—.16. Effective September 1, 2009, the 
disability discrimination provisions of chapter 21 of the Texas Labor Code were 
amended to conform to the amendments to the federal ADA. The implementing fed- 
eral regulations relating to the federal amendments are effective May 24, 2011. See 29 
C.F.R. §§ 1630.1-.16. 


Additional instruction: substance addiction or communicable disease 
status. In the appropriate case, use the following instruction: 


“Disability” does not include [a current condition of addiction to 
the use of alcohol, a drug, an illegal substance, or a federally con- 
trolled substance, nor does it include a currently communicable dis- 
ease or infection that constitutes a direct threat to the health or safety 
of other persons or that makes the affected person unable to perform 
the duties of the person’s employment]. 


See Tex. Lab. Code § 21.002(6). 
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Additional instruction—effect of mitigating measures on disability 
determination. The holding in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999), 
that mitigating measures must be taken into account in determining whether an impair- 
ment constitutes a substantial limitation on a major life activity, has been overturned 
by statute. 42 U.S.C. § 12102(4)(E); Tex. Lab. Code § 21.0021(b). Therefore, in cir- 
cumstances where mitigating measures impact major life activities, the jury should be 
instructed as follows: 


In determining whether an individual has an impairment that sub- 
stantially limits a major life activity, you must not consider the help- 
ful effects of mitigating measures, including— 


1. medication, medical supplies, medical equipment, medi- 
cal appliances, prosthetic limbs and devices, hearing aids, cochlear 
implants and other implantable hearing devices, mobility devices, 
and oxygen therapy equipment; 


2. devices that magnify, enhance, or otherwise augment a 
visual image, other than eyeglasses and contact lenses that are 
intended to fully correct visual acuity or eliminate refractive error; 


3. the use of assistive technology; 


4. reasonable accommodations and auxiliary aids or ser- 
vices; and 


5. learned behavioral or adaptive neurological modifica- 
tions. 


Submission of “regarded as” cases. The amendments to chapter 21 of the Texas 
Labor Code broadened the coverage for individuals with respect to “regarded as” 
claims. Under the previous version of the statute, plaintiffs were required to prove that 
the perceived impairment was one that is or would be a substantial limitation of a 
major life activity. The amendments dispense with this requirement. The amendments 
are the basis for the Committee’s suggested instructions. Tex. Lab. Code 
§ 21.002(12-a). For a “regarded as” only case, see PJC 107.11B. 


Transitory and minor. Neither the ADA nor the amendments to the Texas Labor 
Code cover impairments that are transitory and minor. See 42 U.S.C. § 12102(3)(B); 
Tex. Lab. Code § 21.002(12—a). Under both provisions, if the impairment lasts or is 
expected to last six months or less, it is “transitory.” The statutory language of the 
Texas Labor Code differs from the ADA. Compare 42 U.S.C. § 12102(3)(B), with 
Tex. Lab. Code § 21.002(12—a). At least one Texas court of appeals has held that 
under state law, the burden is on the plaintiff to prove that either the disability is not 
transitory or is not minor. Okpere v. National Oilwell Varco, L.P, 524 S.W.3d 818, 
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835 (Tex. App.—Houston [14th Dist.] 2017, pet. denied). Cf Eckman v. Centennial 
Savings Bank, 784 S.W.2d 672 (Tex. 1990) (exceptions to coverage under statutory 
provisions are affirmative defenses). Federal law places the burden of proving “tran- 
sitory and minor” on the defendant as an affirmative defense. See Willis v. Noble 
Environmental Power, LLC, 143 F. Supp. 3d 475, 484 (N.D. Tex. 2015) (citing 29 
C.F.R. § 1630.15(f)). 


Qualified individual. Pursuant to Texas Labor Code section 21.105, disability- 
based discrimination is actionable only when such discrimination occurs because of or 
on the basis of a physical or mental condition that does not impair an individual’s abil- 
ity to reasonably perform a job. A qualified individual is an individual “who, with or 
without a reasonable accommodation, can perform the essential functions of the 
employment position that such individual holds or desires.” 42 U.S.C. § 12111(8); 
City of Houston v. Proler, 437 S.W.3d 529, 532 (Tex. 2014) (although decided under 
the law prior to the 2009 amendments to Texas Labor Code chapter 21, the definition 
of “qualified individual” did not change). 


There is often no dispute on whether the plaintiff is a qualified individual able to 
perform the job’s essential functions. If there is a dispute, the following question and 
instruction, based on 29 C.F.R. § 1630.2(n), may be used: 


QUESTION 


Was Paul Payne able to perform the essential functions of the 
[insert job position] with or without reasonable accommodation? 


“Essential functions” means the fundamental job duties of the 
employment position the individual with a disability holds or desires. 
“Essential functions” does not include marginal functions of the posi- 
tion. 


A job function may be considered essential for any of several rea- 
sons, including but not limited to the following: 


1. The function may be essential because the reason the 
position exists is to perform that function; 


2. The function may be essential because of the limited 
number of employees available among whom the performance of 
that job function can be distributed; and/or 


3. The function may be highly specialized so that the 
incumbent in the position is hired for his or her expertise or ability 
to perform the particular function. 
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In determining whether a particular function is essential, you may 
consider the following factors: 


1. The employer’s judgment as to which functions are essen- 
tial; 

2. Written job descriptions prepared before advertising or 
interviewing applicants for the job; 

3. The amount of time spent on the job performing the func- 
tion; 

4. The consequences of not requiring the incumbent to per- 
form the function; 

5. The terms of a collective bargaining agreement; 


6. The work experience of past incumbents in the job; and/or 


7. The current work experience of incumbents in similar 
jobs. 


You may consider other factors. 
Answer “Yes” or “No.” 


Answer: 
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PJC 107.11B Question and Instruction on Disability (Regarded as) 


Was Paul Payne’s [actual] [perceived| impairment a motivating factor for 
Don Davis’s [describe adverse employment action] of Paul Payne? 


[An actual impairment] [An employer’s perception of an impairment], either 
physical or mental, must not be a motivating factor for an employer’s adverse 
action against an [employee] [applicant]. 


[The employee must show the impairment either was not minor or that it 
lasted, or was expected to last, at least six months.| [The employer must show 
the impairment was minor and that it lasted or was expected to last less than 
six months.] 


A “motivating factor” in an employment decision is a reason for making the 
decision at the time it was made. There may be more than one motivating factor 
for an employment decision. 


If you do not believe the reason Don Davis has given for [failing or refusing 
to hire, discharging, or (describe other adverse employment action except for 
failing to accommodate)|, you may, but are not required to, infer that Don 
Davis was motivated by Paul Payne’s perceived [mental or physical] impair- 
ment. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.11B is to be used if a regarded-as disability is alleged to be 
the basis of an employer’s commission of an unlawful employment practice. 


Source of instruction. PJC 107.11B is derived from the Americans with Disabil- 
ities Act of 1990 (ADA), 42 U.S.C. §§ 12101-12213, as amended by the ADA 
Amendments Act of 2008 (ADAAA), and from amendments to the Texas Labor Code. 
See Tex. Lab. Code ch. 21. The definitions are contained in the Equal Employment 
Opportunity Commission (EEOC) regulations implementing the equal employment 
provisions of the ADAAA, 29 C.F.R. §§ 1630.1—.16. Effective September 1, 2009, the 
disability discrimination provisions of chapter 21 of the Texas Labor Code were 
amended to conform to the amendments to the federal ADA. The implementing fed- 
eral regulations relating to the federal amendments are effective May 24, 2011. See 29 
C.F.R. §§ 1630.1-.16. 
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Impairment. A mental or physical impairment is any physiological disorder or 
condition, cosmetic disfigurement, or anatomical loss affecting one or more body sys- 
tems, such as neurological; musculoskeletal; special sense organs; respiratory (includ- 
ing speech organs); cardiovascular; reproductive; digestive; genitourinary; immune; 
circulatory; hemic; lymphatic; skin; and endocrine; or any mental or psychological 
disorder, such as intellectual disability, organic brain syndrome, emotional or mental 
illness, and specific learning disabilities. See 29 C.F.R. § 1630.2(h). In rare cases— 
given the breadth of impairment—a jury may have to resolve a factual dispute about 
whether the plaintiff had an actual impairment, or a dispute about whether the 
employer perceived one. 


Burden of proof—transitory and minor. Neither the ADA nor the amendments 
to the Texas Labor Code cover impairments that are both minor and of short duration. 
See 42 U.S.C. § 12102(3)(B); Tex. Lab. Code § 21.002(12-a). Neither statute defines 
“minor,” and they differ slightly with respect to duration: under the ADA, “an actual 
or expected duration of 6 months or less” is “transitory” and insufficient for coverage, 
while under Texas law the actual or expected duration must be less than six months for 
the impairment to be insufficient for coverage. There is scant authority—only one case 
directly on point—for which party bears the burden of proof on this issue under Texas 
law. That case, Okpere v. National Oilwell Varco, L.P., 524 S.W.3d 818, 835 (Tex. 
App.—Houston [14th Dist.] 2017, pet. denied), held the plaintiff’s burden includes 
showing the impairment at issue was not minor or was not transitory. Cf Eckman v. 
Centennial Savings Bank, 784 S.W.2d 672 (Tex. 1990) (exceptions to coverage under 
statutory provisions are affirmative defenses). Federal law places the burden on the 
defendant to prove an impairment’s minor and transitory nature as an affirmative 
defense. See Willis v. Noble Environmental Power, LLC, 143 F. Supp. 3d 475, 484 
(N.D. Tex. 2015) (citing 29 C.F.R. § 1630.15(f)). The appropriate instruction should 
be included, depending on how the burden of proof is allocated by the court. 


Major life activity. The amendments to chapter 21 of the Texas Labor Code 
broadened the coverage for individuals with respect to “regarded as” claims. Under the 
previous version of the statute, plaintiffs were required to prove that the perceived 
impairment was one that is or would be a substantial limitation of a major life activity. 
The amendments dispense with this requirement. The amendments are the basis for 
the Committee’s suggested instructions. See Tex. Lab. Code § 21.002(12-a). 


Imputing bias of someone other than final decisionmaker to employer (“cat’s 
paw theory”). For discussion on imputation of a non-decisionmaker’s bias to the 
employer under the “cat’s paw theory,” please see the Comments to PJC 107.6. 
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PJC 107.12 Question and Instruction on Failure to Make Reasonable 
Workplace Accommodation 


QUESTION 


Did Don Davis fail to provide a reasonable workplace accommodation to 
Paul Payne? 


An employer may not refuse or fail to make a reasonable workplace accom- 
modation to a known physical or mental limitation of an otherwise qualified 
individual with a disability. 


“Disability” means a mental or physical impairment that substantially limits 
at least one major life activity. 


[Insert applicable definitions such as “mental or physical impairment,” 
“major life activity,” and “substantially limits a major life activity” 
from PJC 107.11 and its Comment.] 


The term “reasonable workplace accommodation” means [select one or 
more as applicable|— 


1. modifications or adjustments to a job application process that 
enables an applicant with a disability to be considered for the position that 
the applicant desires; or 


2. modifications or adjustments to the work environment, or to the 
manner or circumstances in which the position held or desired is customarily 
performed, that enables an individual with a disability to perform the essen- 
tial functions of that position; or 


3. modifications or adjustments that enable an employee with a dis- 
ability to enjoy equal benefits and privileges of employment as are enjoyed 
by other similarly situated employees without disabilities. 


There may be more than one reasonable workplace accommodation. 
Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.12 is to be used if the discrimination alleged is a claim that 
the employer refused or failed to make a reasonable workplace accommodation to a 
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known disability. This is charged separately from PJC 107.6 because the definition of 
disability in accommodation cases is different from that in other disability discrimina- 
tion cases. There is no duty to accommodate unless the person has an actual disability, 
as distinct from a perceived disability. See Tex. Lab. Code § 21.128(d). Some of the 
actual disability instructions included in the Comment to PJC 107.11 can also apply to 
PJC 107.12 and may be submitted in conjunction with this question in an appropriate 
case. 


Source of instruction. PJC 107.12 is derived from Tex. Lab. Code § 21.128 and 
29 C.F.R. § 1630.2(0) (Equal Employment Opportunity Commission (EEOC) regula- 
tions implementing the equal employment provisions of the Americans with Disabili- 
ties Act, including a nonexclusive list of potential reasonable accommodations). 


Broad-form submission. PJC 107.12 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 
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PJC 107.13 Question and Instruction on Undue Hardship Defense 


If you answered “Yes” to Question [707.12], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Would a reasonable workplace accommodation to Paul Payne’s known dis- 
ability have caused undue hardship to the operation of Don Davis’s business? 


“Reasonable workplace accommodation” is defined in Question 
[107.12]. 


“Undue hardship” means a significant difficulty or expense incurred by an 
employer in light of the reasonableness of the costs of any necessary workplace 
accommodation considered in light of the availability of all alternatives or 
other appropriate relief. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.13 should be used if the employer presents evidence of 
undue hardship in defense to a claim of lack of reasonable workplace accommodation 
under Tex. Lab. Code § 21.128. 


Source of question and instructions. PJC 107.13 is derived from Tex. Lab. Code 
§ 21.128(b) and 29 C.F.R. § 1630.2(p) (Equal Employment Opportunity Commission 
(EEOC) regulations implementing the equal employment provisions of the Americans 
with Disabilities Act). 


Broad-form submission. PJC 107.13 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 
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PJC 107.14 Question on Good-Faith Effort to Make Reasonable 
Workplace Accommodation 


If you answered “Yes” to Question [707.12], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Did Don Davis consult with Paul Payne in good faith in an effort to identify 
and make a reasonable workplace accommodation to Paul Payne’s disability 
that would not cause an undue hardship to the operation of Don Davis’s busi- 
ness? 


“Reasonable workplace accommodation” and “undue hardship” are defined 
in Questions [107.12] and [707.13]. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.14 should be used if the employer presents evidence that it 
has made a good-faith effort to identify and accommodate a known disability in 
defense to a claim of lack of reasonable accommodation under Tex. Lab. Code 
§ 21.128(c). The inquiry in PJC 107.14 is for use by the judge in determining available 
remedies in the entry of a judgment. See Tex. Lab. Code §§ 21.258, 21.2585, 21.259. 
The employer bears the burden of proof on the issue. 


Broad-form submission. PJC 107.14 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 
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PJC 107.15 Instruction on Sex Discrimination 


In determining whether sex was a motivating factor, “sex” includes discrim- 
ination because of or on the basis of pregnancy, childbirth, or a related medical 
condition. 


COMMENT 


When to use. PJC 107.15 is to be used with PJC 107.6 if pregnancy, childbirth, or 
a related medical condition is alleged to be the basis of an employer’s commission of 
an unlawful employment practice. 

Source of instruction. PJC 107.15 is derived from Tex. Lab. Code § 21.106. See 
also Young v. United Parcel Service, Inc., 575 U.S. 206 (2015) (interpreting corre- 
sponding federal provision 42 U.S.C. § 2000e(k)). 
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PJC 107.16 Instruction on Religious Observance or Practice 


Religion is a motivating factor if the decision to [ fail or refuse to hire, dis- 
charge, or (describe other adverse employment action)| Paul Payne was made 
because of or on the basis of any aspect of religious [observance, practice, or 
belief]. 


COMMENT 


When to use. PJC 107.16 is to be used with PJC 107.6 if some aspect of obser- 
vance of a religion, such as inability to work on a Sabbath, is alleged to be the basis of 
an employer’s commission of an unlawful employment practice. This instruction, 
however, should not be used if religious preference alone is at issue. See PJC 107.6. 


Source of instruction. PJC 107.16 is derived from Tex. Lab. Code § 21.108. See 
also EEOC v. Abercrombie & Fitch Stores, Inc., 575 U.S. 768 (2015) (interpreting cor- 
responding federal provision 42 U.S.C. § 2000e(j)). 
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PJC 107.17 Question and Instruction on Defense of Undue Hardship 
to Accommodate Religious Observances or Practices 


QUESTION 


Was Don Davis unable to reasonably accommodate Paul Payne’s religious 
observance or practice without undue hardship to the conduct of his business? 


A reasonable accommodation to an employee’s religious observances or 
practices constitutes an undue hardship when it requires the employer to bear 
more than a minimal cost, such cost including both monetary costs and burdens 
in conducting business. 

Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.17 should be used if the employer alleges that reasonable 
accommodation to religious observances or practices would cause undue hardship. 


Source of question and instruction. PJC 107.17 is derived from Tex. Lab. Code 
§ 21.108 and Trans World Airlines, Inc. v. Hardison, 432 U.S. 63, 84-85 & n.15 
(1977). 


Broad-form submission. PJC 107.17 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 
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PJC 107.18 Question Limiting Relief in Unlawful Employment 
Practices 


If you answered “Yes” to Question [/07.6], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Would Don Davis have taken the same action inquired about in Question 
[/07.6] when he did, in the absence of the impermissible motivating 
factor? 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.18 should be used if an employer claims that its employ- 
ment decision would have been made in the absence of an impermissible motive. Tex. 
Lab. Code § 21.125(b); see also Quantum Chemical Corp. v. Toennies, 47 S.W.3d 473, 
475-76 (Tex. 2001). In such a mixed-motive case, a plaintiff may be entitled to declar- 
atory or injunctive relief, attorney’s fees, and costs, although not entitled to back pay 
or reinstatement. Tex. Lab. Code § 21.125(b); see also 42 U.S.C. § 2000e—5(g)(2)(B). 
But see Peterson v. Bell Helicopter Textron, Inc., 806 F.3d 335, 342-43 (5th. Cir. 
2015), reh’g denied, 807 F.3d 650, cert. denied, 136 S. Ct. 1714 (2016) (in reading 
Tex. Lab. Code § 21.125(b) and § 21.259 together, if no declaratory or injunctive relief 
is awarded, then the plaintiff is not a prevailing party and no attorney’s fees can be 
awarded). PJC 107.18 should not be submitted to the jury based on after-acquired evi- 
dence. See McKennon v. Nashville Banner Publishing Co., 513 U.S. 352 (1995). 


Source of question. PJC 107.18 is derived from Tex. Lab. Code § 21.125(b). 


Broad-form submission. PJC 107.18 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 
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PJC 107.19 Question and Instruction on Bona Fide Occupational 
Qualification Defense 


QUESTION 


Was Don Davis’s | failure or refusal to hire, discharge, or (describe other 
adverse employment action)| Paul Payne based on a bona fide occupational 
qualification reasonably necessary to the normal operation of Don Davis’s 
business? 


“Bona fide occupational qualification” means a qualification (1) reasonably 
related to the satisfactory performance of the duties of a job, and (2) for which 
a factual basis exists for the belief that no person of an excluded group would 
be able to satisfactorily perform the duties of the job with safety or efficiency. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.19 is to be used if an employer asserts a bona fide occupa- 
tional qualification as the basis for any discrimination based on disability, religion, 
sex, national origin, or age of an employee. Tex. Lab. Code § 21.119. 


Source of instruction. PJC 107.19 is derived from Tex. Lab. Code §§ 21.002(1), 
21.119. 


Broad-form submission. PJC 107.19 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 
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PJC 107.20 Question on Harassment 


QUESTION 


Was Paul Payne subjected to harassment based on [sex, national origin, 
race, age, or other protected category| by Don Davis? 


[Insert appropriate instruction.] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.20 should be used if there is an allegation of actionable 
harassment. 


Source of question and instruction. PJC 107.20 is derived from the principles 
recognized in Union Pacific Railroad Co. v. Loa, 153 S.W.3d 162, 168-69 (Tex. 
App.—EI Paso 2004, no pet.), and Nagel Manufacturing & Supply Co. v. Ulloa, 812 
S.W.2d 78, 80-81 (Tex. App.—Austin 1991, writ denied). See also Harris v. Forklift 
Systems, Inc., 510 U.S. 17 (1993); Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57 
(1986); Benavides v. Moore, 848 S.W.2d 190 (Tex. App.—Corpus Christi—Edinburg 
1992, writ denied). 


Broad-form submission. PJC 107.20 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Accompanying instructions. Instructions to accompany PJC 107.20 are at PJC 
107.21—107.23. If more than one instruction is used, each should be separated by the 
word or. 


329 


PJC 107.21 EMPLOYMENT 


PJC 107.21 Instruction on Sexual Harassment by Supervisor 
Involving Tangible Employment Action (Quid Pro Quo) 


“Sexual harassment” occurred if— 


1. Paul Payne was subjected to unwelcome sexual advance[s] or 
demand[s]; and 


2. submission to or refusal to submit to the unwelcome sexual 
advance[s] or demand[s] resulted in [describe tangible employment action]; 
and 


3. the conduct was committed by an employee who had authority over 
hiring, advancement, dismissals, discipline, or other employment decisions 
affecting Paul Payne. 


[or] 


COMMENT 


When to use. PJC 107.21 should be used with PJC 107.20 if it is alleged that the 
employee was subjected to what has traditionally been referred to as quid pro quo sex- 
ual harassment, which involves harassment by a supervisor of the employee and a tan- 
gible employment action. 


Source of instruction. PJC 107.21 is derived from the principles recognized in 
Wal-Mart Stores, Inc. v. Itz, 21 S.W.3d 456, 471 (Tex. App.—Austin 2000, pet. 
denied). 


Same-sex harassment. Title VII’s prohibition of sex discrimination encompasses 
“the entire spectrum of disparate treatment of men and women in employment,” 
including sexual harassment. Alamo Heights Independent School District v. Clark, 544 
S.W.3d 755, 771 (Tex. 2018) (quoting Meritor Savings Bank, FSB v. Vinson, 477 U.S. 
57 (1986)). 


Moreover, title VH’s protection against workplace discrimination on the basis of 
sex applies to harassment between members of different genders as well as the same 
gender. Clark, 544 S.W.3d at 771-72 (citing Oncale v. Sundowner Offshore Services, 
Inc., 523 U.S. 75, 79 (1998)). 


Tangible employment action. The U.S. Supreme Court in Burlington Industries, 
Inc. v. Ellerth, 524 U.S. 742, 761 (1998), defined “tangible employment action” as “a 
significant change in employment status, such as hiring, firing, failing to promote, 
reassignment with significantly different responsibilities, or a decision causing a sig- 
nificant change in benefits.” See also Itz, 21 S.W.3d at 475. 
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Vicarious liability. If a supervisor’s harassment culminates in tangible employ- 
ment action, the employer is vicariously liable for the supervisor’s conduct. Faragher 
v. City of Boca Raton, 524 U.S. 775, 807-08 (1998). In that instance, the affirmative 
defense in PJC 107.24 is not available. 


Constructive discharge not resulting from an official act. The U.S. Supreme 
Court held that an employer in a hostile work environment constructive discharge case 
retains its affirmative defense “when an official act does not underlie the constructive 
discharge.” Pennsylvania State Police v. Suders, 542 U.S. 129, 148 (2004) (relying on 
Ellerth, 524 U.S. 742, and Faragher, 524 U.S. 775). The Court concluded in Suders 
that a court may preclude assertion of the affirmative defense when a plaintiff’ s deci- 
sion to resign “resulted, at least in part,” from an official action. Suders, 542 U.S. at 
150 (quoting Robinson v. Sappington, 351 F.3d 317, 337 (7th Cir. 2003)). 


331 


PJC 107.22 EMPLOYMENT 


PJC 107.22 Instruction on Harassment by Nonsupervisory Employee 
(Hostile Environment) 


“Harassment based on [sex, national origin, race, age, or other protected 
category] occurred if— 


1. Paul Payne [was subjected to ridicule or insult or other improper 
conduct] based on Paul Payne’s [sex, national origin, race, age, or other 
appropriate protected category] that was unwelcome and undesirable or 
offensive to Paul Payne; and 


2. the harassment complained of altered a term, condition, or privilege 
of employment; and 


3. Don Davis knew or should have known of the harassment and Don 
Davis failed to take prompt, remedial action to eliminate the harassment. 


Harassment alters a term, condition, or privilege of employment when a rea- 
sonable person would find that the harassment created an abusive working 
environment. In determining whether an abusive working environment existed, 
consider the following: the frequency of the conduct; its severity; whether it 
was physically threatening or humiliating or a mere offensive utterance; and 
whether it unreasonably interferes with an employee’s work performance. 


[or] 


COMMENT 


When to use. PJC 107.22 should be used with PJC 107.20 if it is alleged that the 
plaintiff has been subjected to what is commonly referred to as “a hostile environ- 
ment” that involves harassment by an employee who is not a supervisor of the 
employee. 


Source of instruction. PJC 107.22 is derived from Burlington Industries, Inc. v. 
Ellerth, 524 U.S. 742, 753-54 (1998); Faragher v. City of Boca Raton, 524 U.S. 775, 
787-88 (1998); Harris v. Forklift Systems, Inc., 510 U.S. 17, 23 (1993); and Meritor 
Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986). See also Nash v. Electrospace Sys- 
tem, Inc., 9 F.3d 401, 404 (Sth Cir. 1993); Jones v. Flagship International, 793 F.2d 
714, 719-20 (5th Cir. 1986); Ewald v. Wornick Family Foods Corp., 878 S.W.2d 653, 
659 (Tex. App.—Corpus Christi-Edinburg 1994, writ denied). 


Same-sex harassment. For cases involving allegations of same-sex harassment, 
see the Comment to PJC 107.21. 
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Constructive discharge not resulting from an official act. The U.S. Supreme 
Court held that an employer in a hostile work environment constructive discharge case 
retains its affirmative defense “when an official act does not underlie the constructive 
discharge.” Pennsylvania State Police v. Suders, 542 U.S. 129, 148 (2004) (relying on 
Ellerth, 524 U.S. 742, and Faragher, 524 U.S. 775). The Court concluded in Suders 
that a court may preclude assertion of the affirmative defense when a plaintiff’ s deci- 
sion to resign “resulted, at least in part,” from an official action. Suders, 542 U.S. at 
150 (quoting Robinson v. Sappington, 351 F.3d 317, 337 (7th Cir. 2003)). 
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PJC 107.23 Instruction on Harassment by Supervisory Employee Not 
Involving Tangible Employment Action 
(Hostile Environment) 


“Harassment based on [sex, national origin, race, age, or other protected 
category]|” occurred if— 


1. Paul Payne [was subjected to ridicule or insult or other improper 
conduct] based on Paul Payne’s [sex, national origin, race, age, or other 
appropriate category] that was unwelcome and undesirable or offensive to 
Paul Payne; and 


2. the harassment complained of altered a term, condition, or privilege 
of employment; and 


3. the conduct was committed by a supervisor who had authority over 
hiring, advancement, dismissals, discipline, or other employment decisions 
affecting Paul Payne. 


Harassment alters a term, condition, or privilege of employment when a rea- 
sonable person would find that the harassment created an abusive working 
environment. In determining whether an abusive working environment existed, 
consider the following: the frequency of the conduct; its severity; whether it 
was physically threatening or humiliating or a mere offensive utterance; and 
whether it unreasonably interferes with an employee’s work performance. 


[or] 


COMMENT 


When to use. PJC 107.23 should be used with PJC 107.20 if it is alleged that the 
plaintiff has been subjected to what is commonly referred to as “a hostile environ- 
ment” that involves harassment by a supervisor of the employee but no tangible 
employment action. In sexual harassment cases, it may be proper to substitute the fol- 
lowing for paragraph | above: 


“Harassment based on sex” occurred if— 


1. Paul Payne [was subjected to sexual advances, requests for 
sexual favors, or other conduct of a sexual nature] that was unwel- 
come and undesirable or offensive to Paul Payne; and 


Source of instruction. PJC 107.23 is derived from Faragher v. City of Boca 
Raton, 524 U.S. 775, 787-88 (1998); Burlington Industries, Inc. v. Ellerth, 524 U.S. 
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742, 753-54 (1998); Harris v. Forklift Systems, Inc., 510 U.S. 17, 23 (1993); Meritor 
Savings Bank, FSB v. Vinson, 477 U.S. 57 (1986); City of Houston v. Fletcher, 166 
S.W.3d 479, 490-91 (Tex. App.—Eastland 2005, pet. denied) (claim of hostile work 
environment based on age); Union Pacific Railroad Co. v. Loa, 153 S.W.3d 162, 169 
(Tex. App.—El Paso 2004, no pet.); Dillard Department Stores v. Gonzales, 72 S.W.3d 
398, 407 (Tex. App.—EI Paso 2002, pet. denied); and Wal-Mart Stores, Inc. v. Itz, 21 
S.W.3d 456, 472-73 (Tex. App.—Austin 2000, pet. denied). 


Same-sex harassment. For cases involving allegations of same-sex harassment, 
see the Comment to PJC 107.21. 


Affirmative defense. An employer is entitled to submission of the affirmative 
defense of reasonable care under PJC 107.24 if the supervisor’s harassment does not 
culminate in a tangible employment action. Ellerth, 524 U.S. at 765; Faragher, 524 
U.S. at 807. If the existence of a tangible employment action is in dispute, a separate 
question may need to be submitted. 


Constructive discharge not resulting from an official act. The U.S. Supreme 
Court held that an employer in a hostile work environment constructive discharge case 
retains its affirmative defense “when an official act does not underlie the constructive 
discharge.” Pennsylvania State Police v. Suders, 542 U.S. 129, 148 (2004) (relying on 
Ellerth, 524 U.S. 742, and Faragher, 524 U.S. 775). The Court concluded in Suders 
that a court may preclude assertion of the affirmative defense when a plaintiff’ s deci- 
sion to resign “resulted, at least in part,” from an official action. Suders, 542 U.S. at 
150 (quoting Robinson v. Sappington, 351 F.3d 317, 337 (7th Cir. 2003)). 
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PJC 107.24 Question and Instruction on Affirmative Defense to 
Harassment Where No Tangible Employment Action 
Occurred 


If you answered “Yes” to Question [707.20], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 

Is Don Davis legally excused from responsibility for the conduct of [name(s) 
of supervisor(s)| found in Question [107.20]? 

Don Davis is legally excused if— 


1. Don Davis exercised reasonable care to prevent and correct 
promptly any harassment behavior; and 


2. Paul Payne unreasonably failed to take advantage of any preven- 
tive or corrective opportunities by his employer or to avoid harm otherwise. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.24 should be used if the defendant employer alleges the 
affirmative defense of reasonable care and there has been no tangible employment 
action taken by the employer against the employee alleging harassment. Tangible 
employment action includes discharge, demotion, or undesirable reassignment. Dil- 
lard Department Stores v. Gonzales, 72 S.W.3d 398, 410 (Tex. App.—El Paso 2002, 
pet. denied); Wal-Mart Stores, Inc. v. Itz, 21 S.W.3d 456, 472-73 (Tex. App.—Austin 
2000, pet. denied) (quoting Faragher v. City of Boca Raton, 524 U.S. 775, 808 
(1998)). 


Source of question. PJC 107.24 is derived from Burlington Industries, Inc. v. 
Ellerth, 524 U.S. 742, 765 (1998), and Faragher, 524 U.S. at 807-08; see also Padilla 
v. Flying J, Inc., 119 S.W.3d 911, 915 (Tex. App.—Dallas 2003, no pet.); Gulf States 
Toyota, Inc. v. Morgan, 89 S.W.3d 766, 770-71 (Tex. App.—Houston [1st Dist.] 2002, 
no pet.); Dillard Department Stores, 72 S.W.3d at 410-11. 


Broad-form submission. PJC 107.24 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
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“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 


Constructive discharge not resulting from an official act. The U.S. Supreme 
Court held that an employer in a hostile work environment constructive discharge case 
retains its affirmative defense “when an official act does not underlie the constructive 
discharge.” Pennsylvania State Police v. Suders, 542 U.S. 129, 148 (2004) (relying on 
Ellerth, 524 U.S. 742, and Faragher, 524 U.S. 775). The Court concluded in Suders 
that a court may preclude assertion of the affirmative defense when a plaintiff’s deci- 
sion to resign “resulted, at least in part,” from an official action. Suders, 542 U.S. at 
150 (quoting Robinson v. Sappington, 351 F.3d 317, 337 (7th Cir. 2003)). 
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PJC 107.25 Question Limiting Relief for Retaliation under Texas 
Whistleblower Act 


If you answered “Yes” to Question [/07.4], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Would Don Davis have taken the same action inquired about in Question 
[707.4] when he did, based solely on information, observation, or evi- 
dence that is not related to Paul Payne’s report of a violation of law? 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 107.25 should be used if an employer claims that its employ- 
ment decision was made solely on information, observation, or evidence that is not 
related to the fact that the employee has made a report of a violation of the law pro- 
tected under the Texas Whistleblower Act. Tex. Gov’t Code § 554.004(b); see Fort 
Worth Independent School District v. Palazzolo, 498 S.W.3d 674, 683-86 (Tex. 
App.—Fort Worth 2016, pet. denied) (error not to submit issue as affirmative defense 
instead of as inferential rebuttal). 


Source of question. PJC 107.25 is derived from Tex. Gov’t Code § 554.004(b). 


Broad-form submission. PJC 107.25 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). 
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PJC 108.1 Basic Question 


QUESTION 


Is Don Davis responsible for the conduct of [name of corporation]? 


Don Davis is “responsible” for the conduct of [name of corporation] if— 
[Insert appropriate instruction(s); see PJC 108.3—108.8.] 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 108.1 is a basic question that is appropriate to submit when the 
claimant seeks to disregard the corporate fiction and pierce the corporate veil. 


Broad-form submission. PJC 108.1 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Accompanying instructions. PJC 108.1 must be accompanied by appropriate 
instructions and definitions informing the jury of the applicable bases for disregarding 
the corporate fiction. The claimant must separately plead each basis. Castleberry v. 
Branscum, 721 S.W.2d 270, 275 n.5 (Tex. 1986). Instructions to accompany PJC 
108.1, informing the jury what type of conduct should be considered under the ques- 
tion, are at PJC 108.3—108.8. See Castleberry, 721 S.W.2d at 272 (listing six common- 
law theories for disregarding the corporate fiction). PJC 108.2 discusses the standard 
for piercing the corporate veil in contract-related cases governed by Tex. Bus. Orgs. 
Code § 21.223(a)(2), which is higher than in cases governed solely by the common 
law. 


Use of “or.” If more than one instruction is used, each must be separated by the 
word or, because a finding of any one of the theories for disregarding the corporate 
fiction defined in the instructions would support an affirmative answer to the question. 
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PJC 108.2 Disregarding the Corporate Fiction in Contract-Related 
Cases (Comment) 


The two standards. In 1986, the supreme court held that Texas common law per- 
mits a claimant to pierce the corporate veil by proving constructive fraud. Castleberry 
v. Branscum, 721 S.W.2d 270, 273 (Tex. 1986). The legislature responded by enacting 
a statute that imposes a higher standard than Castleberry in certain contract-related 
cases. Willis v. Donnelly, 199 S.W.3d 262, 271-72 & n.12 (Tex. 2006); SSP Partners v. 
Gladstrong Investments (USA) Corp., 275 S.W.3d 444, 455 (Tex. 2008). The instruc- 
tions at PJC 108.3—108.8 contain alternative submissions reflecting the statutory and 
common-law standards. 


The statute’s scope and effect. In matters relating to “any contractual obligation 
of the corporation or any matter relating to or arising from the obligation,” Tex. Bus. 
Orgs. Code § 21.223(b) requires claimants to prove that the shareholder “caused the 
corporation to be used for the purpose of perpetrating and did perpetrate an actual 
fraud on the [claimant] primarily for the direct personal benefit” of the shareholder. 
Tex. Bus. Orgs. Code § 21.223(b) (formerly Tex. Bus. Corp. Act art. 2.21(A), expired 
Jan. 1, 2010). The statute originally did not apply to tort claims, but subsequent 
amendments extended it to all claims “relating to or arising from” a contractual obliga- 
tion, including torts, and section 21.224 now preempts common-law veil-piercing the- 
ories in cases governed by the statute. Menetti v. Chavers, 974 S.W.2d 168, 173-74 
(Tex. App.—San Antonio 1998, no pet.) (statute applied when homeowner sued con- 
tractor for breach of contract, fraud, Deceptive Trade Practices Act, and negligence); 
TecLogistics, Inc. v. Dresser-Rand Group, Inc., 527 S.W.3d 589, 599 (Tex. App.— 
Houston [14th Dist.] 2017, no pet.) (statute applied for breach of contract and fraud). 
The statute further modifies Castleberry by eliminating the failure to observe corpo- 
rate formalities as a consideration for piercing the corporate veil in all claims against 
holders, owners, subscribers, or affiliates. Tex. Bus. Orgs. Code § 21.223(a)(3); see 
also Aluminum Chemicals (Bolivia), Inc. v. Bechtel Corp., 28 S.W.3d 64, 67 n.3 (Tex. 
App.—Texarkana 2000, no pet.). 


Limited liability companies. Though section 21.223 refers to a “corporation,” a 
separate provision of the Business Organizations Code extends section 21.223 to lim- 
ited liability companies and their members, owners, assignees, affiliates, and subscrib- 
ers. Tex. Bus. Orgs. Code § 101.002. 


Determining whether section 21.223(a)(2) applies. In TecLogistics, Inc., the 
court usefully organized the five elements that must all exist for section 21.223(a)(2) 
to apply. First, the defendant must have a relationship with a corporation or limited lia- 
bility company, not some other type of entity. TecLogistics, Inc., 527 S.W.3d at 597. 
Second, the defendant must be among a class of persons defined in the statute: “[a] 
holder of shares, an owner of any beneficial interest in shares, or a subscriber for 
shares whose subscription has been accepted, or any affiliate of such a holder, owner, 
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or subscriber or of the corporation.” TecLogistics, Inc., 527 S.W.3d at 597. Third, the 
claimant must seek to impose individual liability on the defendant for a “contractual 
obligation of the corporation or any matter relating to or arising from the obligation,” 
and not for liabilities unconnected to a contract. TecLogistics, Inc., 527 S.W.3d at 597. 
Fourth, the claim must seek to hold the defendant liable to the corporation or one of 
the corporation’s obligees, not to others. TecLogistics, Inc., 527 S.W.3d at 597. Fifth, 
“the statute applies only if the basis of the individual defendant’s liability is that the 
defendant ‘is or was the alter ego of the corporation or on the basis of actual or con- 
structive fraud, a sham to perpetrate a fraud, or other similar theory.’” TecLogistics, 
Inc., 527 S.W.3d at 597 (quoting Tex. Bus. Orgs. Code § 21.223(a)(2)). 


Role of common-law theories in cases governed by Tex. Bus. Orgs. Code 
§ 21.223(a)(2). In cases governed by section 21.223(a)(2), the Texas Supreme Court 
has not addressed whether a claimant must prove one or more common-law veil-pierc- 
ing theories in addition to the heightened requirements of section 21.223(b). See Tex. 
Bus. Orgs. Code § 21.224 (the liability limited by section 21.223 “is exclusive and 
preempts any other liability imposed for that obligation under common law or other- 
wise”). The courts of appeals have answered this question in varying ways. See, e.g., 
TransPecos Banks v. Strobach, 487 S.W.3d 722 (Tex. App.—ElI Paso 2016, no pet.) 
(common-law veil-piercing principles no longer apply in matters governed by the stat- 
ute because section 21.224 preempts them); Tryco Enterprises, Inc. v. Robinson, 390 
S.W.3d 497, 508 (Tex. App.—Houston [1st Dist.] 2012, pet. dism’d) (to pierce the 
corporate veil, claimants must prove both a common-law theory and the requirements 
of section 21.223(b)). 


“Actual fraud.” The Texas Business Organizations Code does not define the 
term “actual fraud,” which appears in section 21.223(b). In Castleberry, decided 
before the enactment of section 21.223(b) and its predecessor statute, the Texas 
Supreme Court defined actual fraud in the context of piercing the corporate veil as 
“involv[ing] dishonesty of purpose or intent to deceive.” Castleberry, 721 S.W.2d at 
273 (quoting Archer v. Griffith, 390 S.W.2d 735, 740 (Tex. 1964)). Accordingly, 
recent court of appeals opinions have construed the statutory term “actual fraud” to 
mean “dishonesty of purpose or intent to deceive.” See, e.g., AvenueOne Properties, 
Inc. v. KP5 Ltd. Partnership, 540 S.W.3d 643, 648-49 (Tex. App.—Amarillo 2018, no 
pet.); TransPecos Banks, 487 S.W.3d at 730; Tryco Enterprises, Inc., 390 S.W.3d at 
508; Dick’s Last Resort of West End, Inc. v. Market/Ross, Ltd., 273 S.W.3d 905, 908— 
10 (Tex. App.—Dallas 2008, pet. denied). Courts have also held that the fraud must 
relate to the transaction at issue. Viajes Gerpa, S.A. v. Fazeli, 522 S.W.3d 524, 534 
(Tex. App.—Houston [14th Dist.] 2016, pet. denied); see also, e.g., Menetti, 974 
S.W.2d at 175. 


“Direct personal benefit.” The Texas Business Organizations Code also does 
not define the term “primarily for the direct personal benefit,” which appears in sec- 
tion 21.223(b). See Hong v. Havey, 551 S.W.3d 875, 885-86 (Tex. App.—Houston 
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[14th Dist.] 2018, no pet.) (“In cases in which the direct personal benefit showing has 
been met, evidence showed that funds derived from the corporation’s allegedly fraud- 
ulent conduct were pocketed by or diverted to the individual defendant. . . . In contrast, 
evidence showing that fraudulently procured funds were used to satisfy a corpora- 
tion’s financial obligations cuts against the notion that the fraud was perpetrated pri- 
marily for the direct personal benefit of an individual.”). 


Preemption of individual liability. The limited liability for corporate obligations 
allowed by section 21.223 “is exclusive and preempts any other liability imposed for 
that obligation under common law or otherwise.” Tex. Bus. Orgs. Code § 21.224. For 
cases discussing the statute’s impact on an individual’s direct liability for his own torts 
committed on behalf of a corporation, see TecLogistics, 527 S.W.3d at 595—602 
(reviewing section 21.223’s history and holding that the statute shielded a corpora- 
tion’s president from direct liability for fraud committed on behalf of the corporation); 
Kingston v. Helm, 82 S.W.3d 755, 764-65 (Tex. App.—Corpus Christi-Edinburg 
2002, pet. denied) (section 21.223 does not shield corporate officers from individual 
liability for their own tortious acts); and Bates Energy Oil & Gas v. Complete Oilfield 
Services, 361 F. Supp. 3d 633, 664-73 (W.D. Tex. 2019) (analyzing Texas cases and 
choosing to follow Kingston). 


“Injustice.” For cases governed by the common law instead of the statute, the 
instructions that follow ask whether disregarding the corporate fiction will prevent 
injustice. See SSP Partners, 275 S.W.3d at 454-55; Castleberry, 721 S.W.2d at 271- 
73 (“[D]isregarding the corporate fiction is a fact question for the jury.”). In SSP Part- 
ners, the Texas Supreme Court equated the term “injustice” with “abuse of the corpo- 
rate structure.” SSP Partners, 275 S.W.3d at 454-55. The court said that “injustice” 
does not mean “a subjective perception of unfairness by an individual judge or juror”; 
rather, it is a “shorthand reference[] for the kinds of abuse . . . that the corporate struc- 
ture should not shield—fraud, evasion of existing obligations, circumvention of stat- 
utes, monopolization, criminal conduct, and the like.” SSP Partners, 275 S.W.3d at 
455. For additional cases discussing the term “injustice” in the context of piercing the 
corporate veil, see Wilson v. Davis, 305 S.W.3d 57, 68-72 (Tex. App.—Houston [1st 
Dist.] 2009, no pet.) and Mancorp, Inc. v. Culpepper, 836 S.W.2d 844 (Tex. App.— 
Houston [1st Dist.] 1992), on remand from 802 S.W.2d 226 (Tex. 1990). 
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PJC 108.3 Instruction on Alter Ego 


PJC 108.3A Instruction on Alter Ego in Cases Governed by Tex. Bus. 
Orgs. Code § 21.223(a)(2) 


[Name of corporation] was organized and operated as a mere tool or busi- 
ness conduit of Don Davis; there was such unity between [name of corpora- 
tion| and Don Davis that the separateness of [name of corporation] had ceased; 
and Don Davis caused [name of corporation] to be used for the purpose of per- 
petrating and did perpetrate an actual fraud on Paul Payne primarily for the 
direct personal benefit of Don Davis. 


In deciding whether there was such unity between [name of corporation] and 
Don Davis that the separateness of [name of corporation] had ceased, you are 
to consider the total dealings of [name of corporation] and Don Davis, includ- 
ing— 

1. the degree to which [name of corporation]’s property had been kept 
separate from that of Don Davis; 


2. the amount of financial interest, ownership, and control Don Davis 
maintained over [name of corporation]; and 


3. whether [name of corporation] had been used for personal purposes 
of Don Davis. 


[or] 


PJC 108.3B Instruction on Alter Ego in Cases Not Governed by Tex. 
Bus. Orgs. Code § 21.223(a)(2) 


[Name of corporation] was organized and operated as a mere tool or busi- 
ness conduit of Don Davis; there was such unity between [name of corpora- 
tion| and Don Davis that the separateness of [name of corporation] had ceased; 
and holding only [name of corporation] responsible would result in injustice. 


In deciding whether there was such unity between [name of corporation] and 
Don Davis that the separateness of [name of corporation] had ceased, you are 
to consider the total dealings of [name of corporation] and Don Davis, includ- 
ing— 

1. the degree to which [name of corporation]’s property had been 
kept separate from that of Don Davis; 
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2. the amount of financial interest, ownership, and control Don Davis 
maintained over [name of corporation]; and 


3. whether [name of corporation] had been used for personal purposes 
of Don Davis. 


[or] 


COMMENT 


When to use. PJC 108.3 should be used as an instruction accompanying the ques- 
tion in PJC 108.1 if it is alleged that a defendant used a corporation as an alter ego. 
Use PJC 108.3A in those contract-related matters governed by Tex. Bus. Orgs. Code 
§ 21.223(a)(2) and PJC 108.3B in other matters. For additional discussion on section 
21.223(a)(2), see PJC 108.2. 


Use of “or.” If used with other instructions (see PJC 108.4-108.8), PJC 108.3 
must be followed by the word or, because a finding of any one of the theories for dis- 
regarding the corporate fiction defined in the instructions would support an affirmative 
answer to the question. 


Source of instruction. The instruction on alter ego is drawn from the supreme 
court’s discussion of the indicia of corporate unity in Castleberry v. Branscum, 721 
S.W.2d 270, 271-73 (Tex. 1986). 


“Actual fraud,” “direct personal benefit,” and “injustice.” See PJC 108.2 for 
cases discussing these terms. 


Failure to observe corporate formalities. Tex. Bus. Orgs. Code § 21.223(a)(3) 
provides that a defendant may not be liable to the corporation or its obligees for the 
failure of the corporation to observe any corporate formality, including the failure to 
“(A) comply with this code or the certificate of formation or bylaws of the corpora- 
tion; or (B) observe any requirement prescribed by this code or the certificate of for- 
mation or bylaws of the corporation for acts to be taken by the corporation or its 
directors or shareholders.” 


Where the court admits evidence that the corporation failed to observe corporate 
formalities, it may be appropriate to include an instruction as follows: 


In answering this question, do not consider the failure of the cor- 
poration to observe corporate formalities. /Insert specific failures.] 
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PJC 108.4 Instruction on Sham to Perpetrate a Fraud 


PJC 108.44 Instruction on Sham to Perpetrate a Fraud in Cases 
Governed by Tex. Bus. Orgs. Code § 21.223(a)(2) 


Don Davis used [name of corporation] for the purpose of perpetrating and 
did perpetrate an actual fraud on Paul Payne primarily for the direct personal 
benefit of Don Davis. 


[or] 


PJC 108.4B Instruction on Sham to Perpetrate a Fraud in Cases Not 
Governed by Tex. Bus. Orgs. Code § 21.223(a)(2) 


Don Davis used [name of corporation] as a sham to perpetrate a fraud, and 
holding only [name of corporation] responsible would result in injustice. 


[or] 


COMMENT 


When to use. PJC 108.4 should be used as an instruction accompanying the ques- 
tion in PJC 108.1 if it is alleged that a defendant used a corporation as a sham to perpe- 
trate a fraud. Use PJC 108.4A in those contract-related matters governed by Tex. Bus. 
Orgs. Code § 21.223(a)(2) and PJC 108.4B in other matters. For additional discussion 
on section 21.223(a)(2), see PJC 108.2. 


Use of “or.” If used with other instructions (see PJC 108.3 and 108.5—108.8), PJC 
108.4 must be followed by the word or, because a finding of any one of the theories 
for disregarding the corporate fiction defined in the instructions would support an 
affirmative answer to the question. 


The common-law standard for sham to perpetrate a fraud. The Texas 
Supreme Court has not opined whether the Castleberry common-law standard still 
applies to claims of “sham to perpetrate a fraud” not governed by Tex. Bus. Orgs. 
Code § 21.223(a)(2). In 1986, Castleberry held that “constructive fraud, not inten- 
tional fraud, is the standard for disregarding the corporate fiction on the basis of a 
sham to perpetrate a fraud.” Castleberry v. Branscum, 721 S.W.2d 270, 275 (Tex. 
1986); see also Menetti v. Chavers, 974 S.W.2d 168, 173-74 (Tex. App.—San Anto- 
nio 1998, no pet.) (discussing when a showing of actual fraud is necessary after the 
1997 amendments to the Texas Business Corporation Act). Under the Castleberry 
standard, “constructive fraud is the breach of some legal or equitable duty which, irre- 
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spective of moral guilt, the law declares fraudulent because of its tendency to deceive 
others, to violate confidence, or to injure public interests.” Castleberry, 721 S.W.2d at 
273 (quoting Archer v. Griffith, 390 S.W.2d 735, 740 (Tex. 1964)). However, the 
supreme court later held the “single business enterprise” theory invalid because, 
among other things, that common-law theory was “fundamentally inconsistent” with 
the legislature’s subsequent rejection of constructive fraud as a basis for disregarding 
the corporate fiction. SSP Partners v. Gladstrong Investments (USA) Corp., 275 
S.W.3d 444, 456 (Tex. 2008); see also Kingston v. Helm, 82 S.W.3d 755, 764-65 (Tex. 
App.—Corpus Christi-Edinburg 2002, pet. denied) (quoting the 1996 Bar Committee 
notes to section 21.223’s predecessor, which opined that the legislature’s decision to 
reject constructive fraud “should be considered by analogy in the context of tort 
claims”). 


“Actual fraud,” “direct personal benefit,” and “injustice.” See PJC 108.2 for 
cases discussing these terms. 
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PJC 108.5 Instruction on Evasion of Existing Legal Obligation 


PJC 108.5A Instruction on Evasion of Existing Legal Obligation in 
Cases Governed by Tex. Bus. Orgs. Code § 21.223(a)(2) 


Don Davis used [name of corporation] as a means of evading an existing 
legal obligation for the purpose of perpetrating and did perpetrate an actual 
fraud on Paul Payne primarily for the direct personal benefit of Don Davis. 


[or] 


PJC 108.5B Instruction on Evasion of Existing Legal Obligation in 
Cases Not Governed by Tex. Bus. Orgs. Code 
§ 21.223(a)(2) 


Don Davis used [name of corporation] as a means of evading an existing 
legal obligation, and holding only [name of corporation] responsible would 
result in injustice. 


[or] 


COMMENT 


When to use. PJC 108.5 should be used as an instruction accompanying the ques- 
tion in PJC 108.1 if it is alleged that a defendant used a corporation to evade an exist- 
ing legal obligation. Use PJC 108.5A in those contract-related matters governed by 
Tex. Bus. Orgs. Code § 21.223(a)(2) and PJC 108.5B in other matters. For additional 
discussion on section 21.223(a)(2), see PJC 108.2. 


Use of “or.” If used with other instructions (see PJC 108.3-108.4 and 108.6— 
108.8), PJC 108.5 must be followed by the word or, because a finding of any one of 
the theories for disregarding the corporate fiction defined in the instructions would 
support an affirmative answer to the question. 


“Actual fraud,” “direct personal benefit,” and “injustice.” See PJC 108.2 for 
cases discussing these terms. 
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PJC 108.6 Instruction on Circumvention of a Statute 


PJC 108.6A Instruction on Circumvention of a Statute in Cases 
Governed by Tex. Bus. Orgs. Code § 21.223(a)(2) 


Don Davis used [name of corporation] to circumvent a statute for the pur- 
pose of perpetrating and did perpetrate an actual fraud on Paul Payne primarily 
for the direct personal benefit of Don Davis. 


[or] 


PJC 108.6B Instruction on Circumvention of a Statute in Cases Not 
Governed by Tex. Bus. Orgs. Code § 21.223(a)(2) 


Don Davis used [name of corporation] to circumvent a statute, and holding 
only [name of corporation] responsible would result in injustice. 


[or] 


COMMENT 


When to use. PJC 108.6 should be used as an instruction accompanying the ques- 
tion in PJC 108.1 if it is alleged that a defendant used a corporation to circumvent a 
statute. Use PJC 108.6A in those contract-related matters governed by Tex. Bus. Orgs. 
Code § 21.223(a)(2) and PJC 108.6B in other matters. For additional discussion on 
section 21.223(a)(2), see PJC 108.2. 


Use of “or.” If used with other instructions (see PJC 108.3-108.5 and 108.7— 
108.8), PJC 108.6 must be followed by the word or, because a finding of any one of 
the theories for disregarding the corporate fiction defined in the instructions would 
support an affirmative answer to the question. 


“Actual fraud,” “direct personal benefit,” and “injustice.” See PJC 108.2 for 
cases discussing these terms. 
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PJC 108.7 Instruction on Protection of Crime or Justification of 
Wrong 


PJC 108.7A Instruction on Protection of Crime or Justification of 
Wrong in Cases Governed by Tex. Bus. Orgs. Code 
§ 21.223(a)(2) 


Don Davis used [name of corporation] to protect a crime or justify a wrong 
for the purpose of perpetrating and did perpetrate an actual fraud on Paul 
Payne primarily for the direct personal benefit of Don Davis. 


[or] 


PJC 108.7B Instruction on Protection of Crime or Justification of 
Wrong in Cases Not Governed by Tex. Bus. Orgs. Code 
§ 21.223(a)(2) 


Don Davis used [name of corporation] to protect a crime or justify a wrong, 
and holding only [name of corporation] responsible would result in injustice. 


[or] 


COMMENT 


When to use. PJC 108.7 should be used as an instruction accompanying the ques- 
tion in PJC 108.1 if it is alleged that a defendant used a corporation to protect a crime 
or justify a wrong. Use PJC 108.7A in those contract-related matters governed by Tex. 
Bus. Orgs. Code § 21.223(a)(2) and PJC 108.7B in other matters. For additional dis- 
cussion on section 21.223(a)(2), see PJC 108.2. 


Use of “or.” If used with other instructions (see PJC 108.3—108.6 and 108.8), PJC 
108.7 must be followed by the word or, because a finding of any one of the theories 
for disregarding the corporate fiction defined in the instructions would support an 
affirmative answer to the question. 


“Protection of crime.” Castleberry v. Branscum, 721 S.W.2d 270 (Tex. 1986), 
lists “protection of crime” as one of the grounds for disregarding the corporate fiction. 
This phrase appears to include but not be limited to “perpetration of crime.” Its scope 
includes, therefore, not only those situations in which the party commits a crime but 
also situations in which a crime has been abetted or the criminal has otherwise 
received assistance. The practitioner should amend this question as appropriate to 
reflect the facts of the case. 
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“Actual fraud,” “direct personal benefit,” and “injustice.” See PJC 108.2 for 
cases discussing these terms. 
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PJC 108.8 Instruction on Monopoly 


PJC 108.8A Instruction on Monopoly in Cases Governed by Tex. Bus. 
Orgs. Code § 21.223(a)(2) 


Don Davis used [name of corporation] to achieve a monopoly for the pur- 
pose of perpetrating and did perpetrate an actual fraud on Paul Payne primarily 
for the direct personal benefit of Don Davis. 


[or] 


PJC 108.8B Instruction on Monopoly in Cases Not Governed by Tex. 
Bus. Orgs. Code § 21.223(a)(2) 


Don Davis used [name of corporation] to achieve a monopoly, and holding 
only [name of corporation] responsible would result in injustice. 


[or] 


COMMENT 


When to use. PJC 108.8 should be used as an instruction accompanying the ques- 
tion in PJC 108.1 if it is alleged that a defendant used a corporation to achieve or per- 
petrate a monopoly. Use PJC 108.8A in those contract-related matters governed by 
Tex. Bus. Orgs. Code § 21.223(a)(2) and PJC 108.8B in other matters. For additional 
discussion on section 21.223(a)(2), see PJC 108.2. 


Use of “or.” If used with other instructions (see PJC 108.3—108.7), PJC 108.8 
must be followed by the word or, because a finding of any one of the theories for dis- 
regarding the corporate fiction defined in the instructions would support an affirmative 
answer to the question. 


“Actual fraud,” “direct personal benefit,” and “injustice.” See PJC 108.2 for 
cases discussing these terms. 
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PJC 109.1 Question and Instruction on Conspiracy 


QUESTION 


[Conditioned on findings of a statutory violation or a tort (other than 
negligence) that proximately caused damages. ] 


Was Connie Conspirator part of a conspiracy that damaged Paul Payne? 


To be part of a conspiracy, Connie Conspirator and another person or per- 
sons must have had knowledge of, agreed to, and intended a common objective 
or course of action that resulted in the damages to Paul Payne. One or more 
persons involved in the conspiracy must have performed some act or acts to 
further the conspiracy. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 109.1 submits the question of conspiracy to accomplish the 
unlawful objective of harming another by committing a statutory violation or a tort 
(other than negligence). See comment below, “Conspiracy to accomplish lawful objec- 
tive by unlawful means,” for the situation involving a conspiracy to employ an unlaw- 
ful means to accomplish a lawful objective. Civil conspiracy to unlawfully harm 
another is a derivative tort. Liability must be dependent on participation in some 
underlying statutory violation or a tort (other than negligence). Agar Corp. v. Electro 
Circuits International, LLC, 580 S.W.3d 136, 141 (Tex. 2019); Chu v. Hong, 249 
S.W.3d 441, 444 n.4 (Tex. 2008). It is a means for imposing joint and several liability 
on persons in addition to the actual perpetrator(s) of the underlying tort. 


Source of question and instruction. A civil conspiracy is “a combination by two 
or more persons to accomplish an unlawful purpose or to accomplish a lawful purpose 
by unlawful means.” Firestone Steel Products Co. v. Barajas, 927 S.W.2d 608, 614 
(Tex. 1996). The elements of civil conspiracy have been stated as “(1) two or more 
persons; (2) an object to be accomplished; (3) a meeting of minds on the object or 
course of action; (4) one or more unlawful, overt acts; and (5) damages as the proxi- 
mate result.” Agar Corp., 580 S.W.3d at 141; Tri v. TT, 162 S.W.3d 552, 556 (Tex. 
2005). 


Broad-form submission. PJC 109.1 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
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R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Knowledge, intent, and agreement. To be liable for conspiracy, a party must be 
shown to have intended to do more than engage in the conduct that resulted in the 
injury. It must be shown that from the inception of the combination or agreement the 
party intended to cause the injury or was aware of the harm likely to result from the 
wrongful conduct. First United Pentecostal Church of Beaumont v. Parker, 514 
S.W.3d 214, 222 (Tex. 2017); Triplex Communications, Inc. v. Riley, 900 S.W.2d 716, 
720 (Tex. 1995); Great National Life Insurance Co. v. Chapa, 377 S.W.2d 632, 635 
(Tex. 1964). Thus, a party must be shown to have known the object and purpose of the 
conspiracy and to have had a meeting of the minds with the other conspirators to 
accomplish that object and purpose, intending to bring about the resulting injury. First 
United Pentecostal Church of Beaumont, 514 S.W.3d at 222; ERI Consulting Engi- 
neers, Inc. v. Swinnea, 318 S.W.3d 867, 881 (Tex. 2010); Schlumberger Well Survey- 
ing Corp. v. Nortex Oil & Gas Corp., 435 S.W.2d 854, 857 (Tex. 1968). 


Unlawful act. A defendant’s liability for conspiracy is based on participation in 
the statutory violation or underlying tort (other than negligence) that would have been 
actionable against at least one of the conspirators individually. Tilton v. Marshall, 925 
S.W.2d 672, 681 (Tex. 1996); International Bankers Life Insurance Co. v. Holloway, 
368 S.W.2d 567, 581 (Tex. 1963). An act or declaration by a conspirator not in pursu- 
ance of the common objective is not actionable against coconspirators. Chapa, 377 
S.W.2d at 635. Likewise, an improper motive in performing a lawful action will not 
support liability for conspiracy. Kingsbery v. Phillips Petroleum Co., 315 S.W.2d 561, 
576 (Tex. App.—Austin 1958, writ ref?d n.r.e.). The injury must have been caused by 
the tort or statutory violation that the conspirator agreed with the perpetrator to bring 
about while intending the resulting harm. Triplex Communications, Inc., 900 S.W.2d at 
720; Schlumberger Well Surveying Corp., 435 S.W.2d at 857. Once a civil conspiracy 
is found, each coconspirator is responsible for the actions of any coconspirator in fur- 
therance of the conspiracy. Thus, each element of the underlying tort or violation is 
imputed to each participant. Akin v. Dahl, 661 S.W.2d 917, 921 (Tex. 1983). 


Conspiracy to accomplish lawful objective by unlawful means. PJC 109.1 sub- 
mits the proper question if a court or jury has established the existence of an unlawful 
objective, that is, a statutory violation or a tort (other than negligence). The supreme 
court’s opinions regarding conspiracy also define a conspiracy cause of action arising 
when the conspirators pursue a lawful objective by unlawful means. First United Pen- 
tecostal Church of Beaumont, 514 S.W.3d at 222; Triplex Communications, Inc., 900 
S.W.2d at 719-20; Chapa, 377 S.W.2d at 635. The Committee believes PJC 109.1 can 
be used to submit either theory but that it may need modification in some instances 
depending on the facts of the case. 
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Scope of the conspiracy. In First United Pentecostal Church of Beaumont, the 
supreme court discussed the scope of a conspiracy and damages. Wrongful acts that 
occurred before the conspiracy do not “tack on to the conspiracy and support liability 
for each member of the conspiracy as to prior acts.” First United Pentecostal Church 
of Beaumont, 514 S.W.3d at 224. When there is a fact question as to when the conspir- 
acy began or as to the scope of the conspiracy, this question should be modified to ask 
those questions. 


Liability. The damages recoverable in an action for civil conspiracy are those 
damages resulting from the commission of the wrong, not the conspiratorial agree- 
ment. Agar Corp., 580 S.W.3d at 142; Carroll v. Timmers Chevrolet, Inc., 592 S.W.2d 
922, 925 (Tex. 1979); see also Triplex Communications, Inc., 900 S.W.2d at 720. 
Therefore, the Committee recommends that PJC 109.1 be submitted after, and condi- 
tioned on, an affirmative finding of damages caused by the statutory violation or 
underlying tort (other than negligence). In those instances in which the evidence sug- 
gests that divisible damages arose from multiple underlying torts only some of which 
were the subject of the conspiracy, the court should consider obtaining findings to 
determine which underlying statutory violations or torts were the subject of the con- 
spiracy and the damages and submitting a separate issue on damages caused by those 
underlying violations or torts. See THPD, Inc. v. Continental Imports, Inc., 260 S.W.3d 
593, 604-05 (Tex. App.—Austin 2008, no pet.). Similarly, a claimant may need a sep- 
arate damage question, to reflect the timing and scope of the conspiracy. First United 
Pentecostal Church of Beaumont, 514 S.W.3d at 224. 


Exemplary damages. An affirmative finding on an underlying cause of action 
that includes a finding sufficient to impose exemplary damages may be imputed to all 
participants in the conspiracy on an affirmative conspiracy finding. Akin, 661 S.W.2d 
at 921. For questions submitting exemplary damages, see PJC 115.37 and 115.38 and 
the Comments accompanying those questions. 
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PJC 110.1 Libel and Slander (Comment on Broad Form) 


Explanatory note. Chapter 110 governs submission of libel and slander cases. 
The following general comments should be considered when using the pattern submis- 
sions in chapter 110. 


Libel and slander distinguished. Defamation includes both libel and slander. 
Libel is a publication by writing or some other graphic means (including broadcast- 
ing). See Tex. Civ. Prac. & Rem. Code § 73.001; Neely v. Wilson, 418 S.W.3d 52, 60 
(Tex. 2013) (“[T]he broadcasting of defamatory statements read from a script is libel 
rather than slander.”). Slander is orally communicated defamatory words. Randall’s 
Food Markets, Inc. v. Johnson, 891 S.W.2d 640, 646 (Tex. 1995). Libel in Texas, when 
the common law still prevailed, was codified in a statute, now Tex. Civ. Prac. & Rem. 
Code §§ 73.001—.006. Slander remains controlled by the common law, subject to con- 
stitutional standards in an appropriate case. Cain v. Hearst Corp., 878 S.W.2d 577, 580 
(Tex. 1994). 


Broad-form submission. Tex. R. Civ. P. 277 requires that “the court shall, when- 
ever feasible, submit the cause upon broad-form questions.” Tex. R. Civ. P. 277; see 
Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of “whenever feasi- 
ble” mandates broad-form submission in any or every instance in which it is capable 
of being accomplished). But defamation claims involve multiple elements and 
defenses, all of which may not apply to every case, and many publications give rise to 
multiple allegedly defamatory statements. That many defamation cases involve consti- 
tutional issues further complicates the trial court’s task in crafting a jury charge. 


The questions and instructions in chapter 110 assume as their subject a single 
allegedly defamatory statement and provide patterns from which to select those ele- 
ments or defenses that apply in a particular case. Broad-form submission, however, 
may be feasible in some cases, and the questions and instructions in chapter 110 may 
be combined as appropriate. Compare McFarland v. Boisseau, 365 S.W.3d 449, 452- 
54 (Tex. App.—Houston [1st Dist.] 2011, no pet.) (applying Casteel to require sepa- 
rate damages questions for each allegedly defamatory statement where defendant 
argued that some statements were not defamatory as a matter of law), with Beaumont 
v. Basham, 205 S.W.3d 608, 622-23 (Tex. App.—Waco 2006, pet. denied) (affirming 
use of broad-form submission for defamation where there were three allegedly defam- 
atory statements but defendant had not argued that any particular one of these state- 
ments was an invalid basis for defamation liability). For further discussion, see PJC 
116.2 regarding broad-form issues and the Casteel doctrine. 
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PJC 110.2 Question and Instruction on Publication 


QUESTION 


Did Don Davis publish the following: [insert alleged defamatory matter]? 


“Publish” means to communicate orally, in writing, or in print to a person 
other than Paul Payne who is capable of understanding and does understand 
the matter communicated. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. “To maintain a defamation cause of action, the plaintiff must prove 
that the defendant: (1) published a statement; (2) that was defamatory concerning the 
plaintiff; (3) while acting with either actual malice, if the plaintiff was a public official 
or public figure, or negligence, if the plaintiff was a private party, regarding the truth 
of the statement.” WFAA-TV, Inc. v. McLemore, 978 S.W.2d 568, 571 (Tex. 1998); see 
also In re Lipsky, 460 S.W.3d 579, 593 (Tex. 2015). Use PJC 110.2 to submit the ele- 
ment of publication if it is in dispute. 


Source of definition. The definition of “publish” is from Exxon Mobil Corp. v. 
Rincones, 520 S.W.3d 572, 579 (Tex. 2017) (“‘Publication’ occurs if the defamatory 
statements are communicated orally, in writing, or in print to some third person who is 
‘capable of understanding their defamatory import and in such a way that the third per- 
son did so understand.’”’) (quoting Austin v. Inet Technologies, Inc., 118 S.W.3d 491, 
496 (Tex. App.—Dallas 2003, no pet.). “Orally, in writing, or in print” includes elec- 
tronic communication, for example, publication on a website or in an email. See, e.g., 
Glassdoor, Inc. v. Andra Group, LP, 575 S.W.3d 523, 528-30 (Tex. 2019) (treating 
publication of reviews on the Glassdoor website as publication for purposes of defa- 
mation claim). 


No compelled self-defamation. In Rincones, the Texas Supreme Court expressly 
declined to recognize a theory of compelled self-defamation. Rincones, 520 S.W.3d at 
581. Compelled self-defamation is the theory that a communication by the plaintiff 
(rather than the defendant) satisfies the publication requirement when the defendant 
has put the plaintiff in a situation in which the plaintiff is “compelled” to make that 
communication—for example, when a defendant former employer tells a plaintiff for- 
mer employee why he was fired and he is then “compelled” to give that reason to new 
prospective employers when asked why he left his former job. 
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PJC 110.3 Question and Instructions on Defamatory Nature of the 
Publication 
If you answered “Yes” to Question [710.2], then answer the follow- 


ing question. Otherwise, do not answer the following question. 
QUESTION 

Was the statement in Question [/10.2] defamatory concerning Paul 
Payne? 


“Defamatory” means an ordinary person would interpret the statement in a 
way that tends to injure a living person’s reputation and thereby expose the per- 
son to public hatred, contempt or ridicule, or financial injury or to impeach the 
person’s honesty, integrity, virtue, or reputation. 


A statement is defamatory if— 


[Include only those types of defamation claimed.] 


1. the statement is defamatory considered in the context of other facts 
and circumstances sufficiently expressed before or otherwise known to the 
reader or listener; [or] 


2. the overall gist—meaning the main theme, central idea, thesis, or 
essence—of the statement as a whole and in light of the surrounding circum- 
stances based upon how a person of ordinary intelligence would perceive it 
is defamatory; [or] 


3. the implications that an objectively reasonable person would draw 
from specific parts of the statement are defamatory. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. Use PJC 110.3 to submit the element of whether the publication 
was defamatory concerning the plaintiff. PJC 110.3 submits both the meaning of the 
publication and whether that meaning was defamatory. For example, when a publica- 
tion is capable of both defamatory and nondefamatory meanings, PJC 110.3 should be 
submitted to let the jury decide whether the publication in fact had the defamatory 
meaning. See Dallas Morning News, Inc. v. Tatum, 554 S.W.3d 614, 632 (Tex. 2018) 
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(“[C]ourts sometimes determine that a statement is capable of at least one defamatory 
and at least one non-defamatory meaning. When that occurs, ‘it is for the jury to deter- 
mine whether the defamatory sense was the one conveyed.’”) (quoting W. Page Kee- 
ton, Prosser and Keeton on Torts § 111, at 782 (Sth ed. 1984)). 


Pleading requirement for extrinsic defamation. Extrinsic defamation must be 
specifically pleaded. That is, when a plaintiff relies on the context of “‘other facts and 
circumstances sufficiently expressed before’ or otherwise known to the reader” or lis- 
tener to argue that a statement has a defamatory meaning, the plaintiff must plead the 
specific extrinsic facts and circumstances. Tatum, 554 S.W.3d at 626 (citing Billington 
v. Houston Fire & Casualty Insurance Co., 226 S.W.2d 494, 497 (Tex. App.—Fort 
Worth 1950, no writ)). 


Conditioning. If publication is not in dispute and PJC 110.2 is not submitted, the 
conditioning language should be deleted and the question should be modified as fol- 
lows: 


Was the following defamatory concerning Paul Payne: [insert 
alleged defamatory matter]? 


Source of definition and instruction. The definition of “defamatory” is taken 
from Tex. Civ. Prac. & Rem. Code § 73.001 and Turner v. KTRK Television, Inc., 38 
S.W.3d 103, 115 (Tex. 2000). Although section 73.001 includes the phrase “blacken 
the memory of the dead,” that phrase has not been included in light of authority hold- 
ing that the legislature did not intend merely by codifying a definition to create by 
implication a cause of action for defaming the dead. See Renfro Drug Co. v. Lawson, 
160 S.W.2d 246, 249 (Tex. 1942); see also Channel 4, KGBT v. Briggs, 759 S.W.2d 
939, 940 n.1 (Tex. 1988) (“While one cannot bring a cause of action for the defama- 
tion of a person already dead, one who is alive while he was defamed and later dies, 
has a cause of action for defamation which survives his death.”). 


The instruction on construing the statement is based on Tatum, 554 S.W.3d at 625— 
32 (laying out separate tests for extrinsic defamation, textual explicit defamation, tex- 
tual defamation by implication from an entire publication’s gist, and textual defama- 
tion by implication from a distinct part of a publication). 


Meaning. A potentially defamatory meaning can be found in two ways: either in 
the publication considered alone (“textual defamation”); or in the publication consid- 
ered in light of other evidence (“extrinsic defamation”). Tatum, 554 S.W.3d at 626. 
Textual defamation “arises from the statement’s text without reference to any extrinsic 
evidence.” Tatum, 554 S.W.3d at 626. Extrinsic defamation “does require reference to 
extrinsic circumstances.” Tatum, 554 S.W.3d at 626. “Extrinsic defamation occurs 
when a statement whose textual meaning is innocent becomes defamatory when con- 
sidered in light of other facts and circumstances sufficiently expressed before or other- 
wise known to the reader.” Tatum, 554 S.W.3d at 626 (citations omitted). 
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Textual defamation is either “explicit” or “implicit.” Tatum, 554 S.W.3d at 626-27. 
Explicit textual defamation depends on the literal meaning of the allegedly defamatory 
publication. “[T]he defamatory statement’s literal text and its communicative content 
align—what the statement says and what the statement communicates are the same. In 
other words, the defamation is both textual and explicit.” Tatum, 554 S.W.3d at 627. 
By contrast, implicit textual defamation, or “defamation by implication,” depends on a 
defamatory meaning that “arises from the statement’s text, but . . . does so implicitly.” 
Tatum, 554 S.W.3d at 627. 


A publication may create defamation by implication either because the gist of the 
entire publication has a defamatory meaning, Tatum, 554 S.W.3d at 627-28; Turner, 
38 S.W.3d at 114, or because “a distinct portion” of the publication implies a defama- 
tory meaning, Tatum, 554 S.W.3d at 628. “‘Gist’ refers to a publication or broadcast’s 
main theme, central idea, thesis, or essence.” Tatum, 554 S.W.3d at 629. The gist of a 
publication is “how a person of ordinary intelligence would perceive it,” Tatum, 554 
S.W.3d at 629, taking the publication as a whole. “The ‘would’ standard recognizes 
that gist, in particular, is the type of implication that no reasonable reader would fail to 
notice.” Tatum, 554 S.W.3d at 629-30. Defamation by implication based on a part of 
the publication, by contrast, depends not on the meanings that a person of ordinary 
intelligence “would” perceive, but instead on the potential meanings that arise “from 
an objectively reasonable reading.” Tatum, 554 S.W.3d at 631. 


Role of the judge and jury in determining meaning. Before a jury can deter- 
mine the meaning of a publication and whether that meaning is defamatory, the court 
must make a threshold determination that the publication is capable of a defamatory 
meaning. Turner, 38 S.W.3d at 114. In Tatum, 554 S.W.3d at 625-37, the supreme 
court synthesized its prior cases and established a framework for answering this ques- 
tion. The first step is to “determine whether the meaning the plaintiff alleges is reason- 
ably capable of arising from the text of which the plaintiff complains.” Tatum, 554 
S.W.3d at 625. The second step is to determine whether that meaning “is reasonably 
capable of defaming the plaintiff.” Tatum, 554 S.W.3d at 625. 


Additionally, in defamation by implication cases based on an implication from a 
specific part of a publication, the First Amendment imposes a further requirement that 
the plaintiff “point to ‘additional, affirmative evidence’ within the publication itself 
that suggests the defendant intends or endorses the defamatory inference.” Tatum, 554 
S.W.3d at 635 (quoting White v. Fraternal Order of Police, 909 F.2d 512 520 (D.C. 
Cir. 1990)). For example, a court can consider whether the publication clearly dis- 
closes its factual bases; whether the alleged implication aligns or conflicts with the 
publication’s explicit statements; whether the publication accuses the plaintiff or 
merely recites the accusations of others; whether the publication merely reports sets of 
facts or links key facts together; and whether the publication includes facts that negate 
the alleged implication. Tatum, 554 S.W.3d at 635. “The especially rigorous review 
that the requirement implements is merely a reflection of the ‘underlying principle’ 
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that obligates ‘judges to decide when allowing a case to go to a jury would, in the 
totality of the circumstances, endanger first amendment freedoms.’” Tatum, 554 
S.W.3d at 636 (quoting Ollman v. Evans, 750 F.2d 970, 1006 (D.C. Cir. 1984)). 


If a statement is reasonably capable of having the meaning alleged by the plaintiff, 
and if that meaning is reasonably capable of defaming the plaintiff, then it is for the 
jury to determine whether the statement actually had that meaning and whether that 
meaning actually was defamatory. Tatum, 554 S.W.3d at 624, 631-32. PJC 110.3 sub- 
mits these questions. 


Corporations and other entities. Corporations and other entities may bring 
actions for defamation. Neely v. Wilson, 418 S.W.3d 52, 72 (Tex. 2013) (recognizing 
professional associations share the same rights as for-profit corporations as to main- 
taining defamation claims). See also Waste Management of Texas, Inc. v. Texas Dis- 
posal Systems Landfill, Inc., 434 S.W.3d 142 (Tex. 2014); General Motors Acceptance 
Corp. v. Howard, 487 S.W.2d 708, 712-13 (Tex. 1972). In cases involving a corporate 
plaintiff, the definition of “defamatory” should be adjusted by changing “living per- 
son” to an appropriate descriptive term. 


A corporation may suffer reputation damages; such damages are noneconomic in 
nature. Waste Management of Texas, 434 S.W.3d at 147. Defamation injures the corpo- 
ration’s reputation, not its business. Waste Management of Texas, 434 S.W.3d at 151 & 
n.35. Business disparagement and defamation are distinct causes of action. Waste 
Management of Texas, 434 S.W.3d at 155. See also Burbage v. Burbage, 447 S.W.3d 
249, 261 n.6 (Tex. 2014). See PJC 110.15 for jury instructions concerning business 
disparagement. 


Natural defects. Libel encompasses the publication of “natural defects” of an 
individual when that publication exposes the individual to public hatred, ridicule, or 
financial injury. Tex. Civ. Prac. & Rem. Code § 73.001. The few cases addressing 
“natural defects” involve accusations of a mental problem. See, e.g., Enterprise Co. v. 
Ellis, 98 S.W.2d 452 (Tex. App.—Beaumont 1936, no writ) (accusation that plaintiff 
was “goofey” or suffering from mental imbalance); Hibdon v. Moyer, 197 S.W. 1117 
(Tex. App.—El Paso 1917, no writ) (accusation that plaintiff suffered from “brain- 
storms”); see also Raymer v. Doubleday & Co., 615 F.2d 241, 243 (Sth Cir. 1980) 
(accusation involving physical appearance, i.e., baldness or pudginess, did not impli- 
cate a natural defect according to the court). Because this category of defamation 
remains viable but has rarely been used as the basis for a cause of action, the Commit- 
tee removed reference to “natural defects” from the statutory definition of “defama- 
tory” in the pattern instruction. 


Defamation injurious in office, profession, or occupation. Historically, a state- 
ment injuring one in his office, profession, or occupation has been classified as defam- 
atory per se. Hancock v. Variyam, 400 S.W.3d 59, 63 (Tex. 2013). In Hancock, the 
court, relying on Restatement (Second) of Torts § 573 (1977), held that disparagement 
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of a general character, equally discreditable to all persons, is not enough to make it 
defamatory per se unless the particular quality disparaged is of such character that it is 
peculiarly valuable in the plaintiff's business or profession. Hancock, 400 S.W.3d at 
67 (statements that a physician professor had a “reputation for lack of veracity” and 
“deals in half truths” were not defamatory per se as affecting the plaintiff in his profes- 
sion); Bedford v. Spassoff, 520 S.W.3d 901, 904 (Tex. 2017) (statement that a youth 
baseball team coach was a “home wrecker” was not defamatory per se because moral 
judgment is not a “peculiar or unique skill related to baseball or to running a baseball 
organization”). 


About the plaintiff. The allegedly defamatory statement must be directed at the 
plaintiff; that is, it must appear that the plaintiff is the person with reference to whom 
the allegedly defamatory statement was made. Huckabee v. Time Warner Entertain- 
ment Co., 19 S.W.3d 413, 429 (Tex. 2000). 


Opinions; satire and parody. An opinion cannot be the basis for a defamation 
claim. “Statements that are not verifiable as false are not defamatory. And even when 
a statement is verifiable, it cannot give rise to liability if the entire context in which it 
was made discloses that it was not intended to assert a fact. ... A statement that fails 
either test—verifiability or context—is called an opinion.” Tatum, 554 S.W.3d at 638 
(citations omitted); see also Tatum, 554 S.W.3d at 639 (“[S]tatements that cannot be 
verified, as well as statements that cannot be understood to convey a verifiable fact, 
are opinions.”’). 


Satires and parodies often contain statements that have the form of factual asser- 
tions. But the point of a satire or parody is not to assert the truth of these statements 
but rather to make a point or express an opinion through the use of humor, irony, exag- 
geration, or ridicule. If a satire or parody, read in context, would not “be reasonably 
understood as describing actual facts,” New Times, Inc. v. Isaacks, 146 S.W.3d 144, 
157 (Tex. 2004), it constitutes an opinion and cannot be the basis for a defamation 
claim. Tatum, 554 S.W.3d at 639; Isaacks, 146 S.W.3d at 156-57. For example, a pub- 
lication having the form of a news story containing defamatory content is protected 
satire or parody if clues such as “a procession of improbable quotes and unlikely 
events” or a publication’s “general and intentionally irreverent tone” would lead a rea- 
sonable reader to conclude that the “news story” does not describe actual facts. 
Tsaacks, 146 S.W.3d at 161. 


“Whether a statement is an opinion is a question of law.” Tatum, 554 S.W.3d at 639. 
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PJC 110.4 Question and Instruction on Falsity 


If you answered “Yes” to Question [710.3], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 
Was the statement [insert matter alleged to be defamatory] false at the time 
it was made as it related to Paul Payne? 


“False” means that a statement is neither true nor substantially true. A state- 
ment is “substantially true” if, in the mind of the average person, it is no more 
damaging to the person affected by it than a literally true statement would have 
been. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. Use PJC 110.4 when the plaintiff must establish that the publication 
is false. 


At common law, falsity is presumed and substantial truth is an affirmative defense. 
See Tex. Civ. Prac. & Rem. Code § 73.005 (“The truth of the statement in the publica- 
tion on which an action for libel is based is a defense to the action.”’). But a series of 
cases has limited the application of this presumption on constitutional grounds. 


A public official or public figure must prove that defamatory statements made about 
him were false. Bentley v. Bunton, 94 S.W.3d 561, 586 (Tex. 2002) (citing New York 
Times Co. v. Sullivan, 376 U.S. 254, 279-80 (1964)). And even a private plaintiff must 
prove falsity if the defamatory speech is of public concern and the defendant is a mem- 
ber of the media. Brady v. Klentzman, 515 S.W.3d 878, 883 (Tex. 2017). 


The common-law presumption of falsity continues to apply in cases brought by pri- 
vate plaintiffs involving matters of private concern. In such cases, the plaintiff need 
not prove falsity, and truth is an affirmative defense. Randall’s Food Markets, Inc. v. 
Johnson, 891 S.W.2d 640, 646 (Tex. 1995) (“In suits brought by private individuals, 
truth is an affirmative defense to slander.”). Use PJC 110.8 to submit substantial truth 
as an affirmative defense. 


Source of definition and instruction. The definition of falsity is based on Dallas 
Morning News, Inc. v. Tatum, 554 S.W.3d 614, 640 (Tex. 2018) (“A statement is true if 
it is either literally true or substantially true.”). The definition of “substantially true” is 
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based on Mcllvain v. Jacobs, 794 S.W.2d 14, 16 (Tex. 1990) (“The test used in decid- 
ing whether the broadcast is substantially true involves consideration of whether the 
alleged defamatory statement was more damaging to Jacobs’ reputation, in the mind of 
the average listener, than a truthful statement would have been.”). See also Tatum, 554 
S.W.3d at 640. Falsity must be proved by a preponderance of the evidence. Bentley, 94 
S.W.3d at 587; Turner v. KTRK Television, Inc., 38 S.W.3d 103, 117 (Tex. 2000). 


False impression from publication as a whole. A publication made up of true 
statements may nonetheless be false if the publication, taken as a whole, creates a false 
impression of the plaintiff. D Magazine Partners, L.P. v. Rosenthal, 529 S.W.3d 429, 
437-38 (Tex. 2017); Turner, 38 S.W.3d at 114 (“Because a publication’s meaning 
depends on its effect on an ordinary person’s perception, courts have held that under 
Texas law a publication can convey a false and defamatory meaning by omitting or 
juxtaposing facts, even though all the story’s individual statements considered in isola- 
tion were literally true or non-defamatory.”) “Just as the substantial truth doctrine pre- 
cludes liability for a publication that correctly conveys a story’s ‘gist’ or ‘sting’ 
although erring in the details, [this rule] permit[s] liability for the publication that gets 
the details right but fails to put them in the proper context and thereby gets the story’s 
‘gist’ wrong.” Turner, 38 S.W.3d at 115. 


Give the following instruction when the plaintiff alleges that a publication as a 
whole creates a defamatory false impression: 


A publication is false if the entire publication, taken as a whole, 
creates a substantially false impression of the plaintiff by omitting 
material facts or suggestively juxtaposing true facts, even though 
each individual statement in the publication, considered in isolation, 
1s true. 


Questions of law. Whether a plaintiff is a public figure or public official is a 
question of constitutional law to be decided by the court. WEAA-TY, Inc. v. McLemore, 
978 S.W.2d 568, 571 (Tex. 1998) (citing Rosenblatt v. Baer, 383 U.S. 75, 88 (1966)). 
Whether the subject matter of a publication is a matter of public concern is a question 
of law for the court. Connick v. Myers, 461 U.S. 138, 148 n.7 (1983). 


Public-proceeding privilege. A publication by a newspaper or other periodical of 
a fair, true, and impartial account of certain public proceedings may not be the basis of 
a defamation action. Tex. Civ. Prac. & Rem. Code § 73.002(a), (b)(1). The public- 
proceedings privilege assesses whether the published account of the proceedings (not 
the underlying allegations made in those proceedings) was fair, true, and impartial. 
KBMT Operating Co. v. Toledo, 492 S.W.3d 710, 711 (Tex. 2016). Where there are no 
fact questions on the substantial truth of the account of the proceeding, the privilege is 
a question of law. Where the facts are contested, the public-proceeding defense may 
require a question whether the publication was a fair, true, and impartial account of the 
public proceeding involved. Neely v. Wilson, 418 S.W.3d 52, 68 (Tex. 2013). This 
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defense does not apply if the material is republished with actual malice after it has 
ceased to be of public concern. Tex. Civ. Prac. & Rem. Code § 73.002(a). 


Fair-comment privilege. A publication by a newspaper or other periodical of a 
reasonable and fair comment on or criticism of a matter of public concern may not be 
the basis of a defamation action. Tex. Civ. Prac. & Rem. Code § 73.002(a), (b)(2). The 
fair-comment privilege cannot rest on a false statement of fact. Comments that assert 
or affirm false statements of fact are not within the privilege. Neely, 418 S.W.3d at 70. 
In an appropriate case, the court may submit an issue inquiring about the truth of a 
statement of fact essential to the existence of the privilege. This defense does not apply 
if the material is republished with actual malice after it has ceased to be of public con- 
cern. Tex. Civ. Prac. & Rem. Code § 73.002(a). 


Accurate media report of third party’s allegations. Texas law recognizes a 
defense for newspapers, other periodicals, or broadcasters to accurately report allega- 
tions made by a third party regarding a matter of public concern. Tex. Civ. Prac. & 
Rem. Code § 73.005(b). In an appropriate case, the court may submit an issue inquir- 
ing about the accuracy of the report to determine applicability of the defense. 


Affirmative defense of truth should not be submitted when plaintiff bears bur- 
den of falsity. Where the plaintiff bears the burden to prove the falsity of a publica- 
tion, there should be no submission of a question on the affirmative defense of truth. 
Rosenthal, 529 S.W.3d at 441 (anti-SLAPP case). 
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PJC 110.5 Question and Instruction on Negligence 


If you answered “Yes” to Question [710.4], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Did Don Davis know or should he have known, in the exercise of ordinary 
care, that the [article/broadcast/other context| contained in Question 
[710.3] was false and had the potential to be defamatory? 


“Ordinary care” concerning the truth of the statement and its potential to be 
defamatory means that degree of care that would be used by a person of ordi- 
nary prudence under the same or similar circumstances. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. Fault is an element of defamation, but the level of fault required can 
be either negligence or “actual malice,” depending on the circumstances of the case. Jn 
re Lipsky, 460 S.W.3d 579, 593 (Tex. 2015). When negligence is required, use PJC 
110.5. When actual malice is required, use PJC 110.6. 


Actual malice is required when the plaintiff is a public official and the defamatory 
statement relates to his official duties or fitness for office. Greer v. Abraham, 489 
S.W.3d 440, 444, 447 (Tex. 2016); Foster v. Laredo Newspapers, Inc., 541 S.W.2d 
809, 811-15 (Tex. 1976). Actual malice is also required when the plaintiff is a public 
figure, either generally or with respect to the subject of the defamatory statement. 
Turner v. KTRK Television, Inc., 38 S.W.3d 103, 116 (Tex. 2000); Foster, 541 S.W.2d 
at 816-17. And actual malice is required when the plaintiff is a private figure but the 
defendant is a media defendant and the subject of the defamatory statement is a matter 
of public concern. Brady v. Klentzman, 515 S.W.3d 878, 883 (Tex. 2017). 


In all other cases, negligence is required. Jn re Lipsky, 460 S.W.3d at 593 (“The sta- 
tus of the person allegedly defamed determines the requisite degree of fault. A private 
individual need only prove negligence, whereas a public figure or official must prove 
actual malice.”); Hancock v. Variyam, 400 S.W.3d 59, 65 n.7 (Tex. 2013). 


To establish negligence, the plaintiff must prove that (1) the defendant knew or 
should have known that the statement was false and (2) the content of the publication 
would warn a reasonably prudent person of its defamatory potential. See Foster, 541 
S.W.2d at 819-20. “Defamatory” should be defined in this question if it is not defined 
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earlier in the charge. See PJC 110.3 for a definition of “defamatory.” If PJC 110.3 is 
used, no additional definition is required here. 


Source of instruction. The instruction is based on Foster, 541 S.W.2d at 819-20 
(quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 348 (1974)) (“We hold that a pri- 
vate individual may recover damages from a publisher or broadcaster of a defamatory 
falsehood as compensation for actual injury upon a showing that the publisher or 
broadcaster knew or should have known that the defamatory statement was false. In 
addition, the liability of a publisher or broadcaster of a defamatory falsehood about a 
private individual may not be predicated upon ‘a factual misstatement whose content 
[would] not warn a reasonably prudent editor or broadcaster of its defamatory 
potential.’”). See also D Magazine Partners, L.P. v. Rosenthal, 529 S.W.3d 429, 440 
(Tex. 2017) (“[T]he defendant is negligent if it ‘knew or should have known a defam- 
atory statement was false,’ unless the content of the false statement ‘would not warn a 
reasonably prudent editor or broadcaster of its defamatory potential.’”) (quoting Neely 
v. Wilson, 418 S.W.3d 52, 72 (Tex. 2018)). 


Satire or parody. By nature of a satire or parody, the defendant generally knows 
that the statements in the satire or parody are false. New Times, Inc. v. Isaacks, 146 
S.W.3d 144, 162 (Tex. 2004). But satire and parody are nonetheless protected and may 
not be the basis of a defamation claim when the statements in the satire or parody, 
taken as a whole, would not be reasonably understood as describing actual facts. See 
PJC 110.3 Comment. When a satire or parody is reasonably understood as describing 
actual facts, the fault inquiry is altered to ask not whether the defendant had the requi- 
site degree of fault with respect to the falsity and defamatory nature of the publication, 
but whether the defendant had the requisite degree of fault with respect to the publica- 
tion’s being taken as describing actual facts. See Isaacks, 146 S.W.3d at 163 (in con- 
text of actual malice fault standard). 


When the allegedly defamatory publication is a satire or parody, substitute the fol- 
lowing question: 


QUESTION 


Did Don Davis know or should he have known, in the exercise of 
ordinary care, that the [article/broadcast/other context] contained in 
Question [710.2 or 110.3] would be reasonably understood by 
a person of ordinary intelligence as stating actual fact? 


“Ordinary care” means that degree of care that would be used by a 
person of ordinary prudence under the same or similar circum- 
stances. 


Answer “Yes” or “No.” 


Answer: 
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PJC 110.6 Question and Instructions on Actual Malice 


If you answered “Yes” to Question [710.5], then answer the follow- 
ing question. Otherwise, do not answer the following question. 


QUESTION 


Do you find by clear and convincing evidence that, at the time Don Davis 
made the statement in Question [110.3|— 
1. Don Davis knew it was false as it related to Paul Payne, or 


2. Don Davis made the statement with a high degree of awareness that 
it was probably false, to an extent that Don Davis in fact had serious doubts 
as to the truth of the statement? 


“Clear and convincing evidence” is that measure or degree of proof that will 
produce in the mind of the jury a firm belief or conviction as to the truth of the 
allegations sought to be established. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. Fault is an element of defamation, but the level of fault required can 
be either negligence or “actual malice,” depending on the circumstances of the case. Jn 
re Lipsky, 460 S.W.3d 579, 593 (Tex. 2015). When negligence is required, use PJC 
110.5. When actual malice is required, use PJC 110.6. For a discussion of the circum- 
stances under which each level of fault is required, see the Comment to PJC 110.5. 


PJC 110.6 can also be used when an actual malice finding is relevant to some other 
issue. For example, in a case brought by a private figure involving a matter of public 
concern, the plaintiff must prove actual malice by clear and convincing evidence to 
recover exemplary damages. See Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 
472 U.S. 749, 760-61 (1985) (citing Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974)). 
And actual malice may also be a fact issue in a case involving a qualified-privilege 
defense. Dun & Bradstreet, Inc. v. O'Neil, 456 S.W.2d 896, 900 (Tex. 1970). 


“Actual malice.” Because the U.S. Supreme Court has expressed remorse over 
the use of “actual malice” to describe the standard, and chapter 41 of the Texas Civil 
Practice and Remedies Code uses “malice” in connection with exemplary damages, 
the instruction avoids the use of the phrases “actual malice” and “reckless disregard.” 
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See Harte-Hanks Communications, Inc. v. Connaughton, 491 U.S. 657, 666 n.7 
(1989); see also Tex. Civ. Prac. & Rem. Code § 41.003. 


Questions of law. Determination of whether the plaintiff is a public official or 
public figure is a matter of law for the court to decide. WFAA-TYV, Inc. v. McLemore, 
978 S.W.2d 568, 571 (Tex. 1998). Whether the subject matter of a publication is a mat- 
ter of public concern is a question of law for the court. Connick v. Myers, 461 U.S. 
138, 148 n.7 (1983). 


Source of definition and instruction. The instruction is derived from Bentley v. 
Bunton, 94 S.W.3d 561, 591, 600 (Tex. 2002). See also St. Amant v. Thompson, 390 
U.S. 727 (1968). The definition of clear and convincing evidence is based on Bentley, 
94 S.W.3d at 596-97. See also Tex. Civ. Prac. & Rem. Code § 41.001(2). 


Organizations. When an organization is accused of defamation in a case requir- 
ing proof of actual malice, an instruction directing the jury to those persons within the 
organization whose state of mind is at issue may be appropriate. In determining 
whether an organization had actual malice, the U.S. Supreme Court observed in New 
York Times Co. v. Sullivan, 376 U.S. 254 (1964), that it was not enough that the New 
York Times had stories in its files showing that a proposed advertisement was false. 
The court instead noted that “[t]here was testimony that the persons handling the 
advertisement saw nothing in it that would render it unacceptable.” New York Times 
Co., 376 U.S. at 287. Accordingly, for the organization to be liable, “the state of mind 
required for actual malice would have to be brought home to the persons in the Times’ 
organization having responsibility for the publication of the advertisement.” New York 
Times Co., 376 U.S. at 287. 


Satire or parody. By nature of a satire or parody, the defendant generally knows 
that the statements in the satire or parody are false. New Times, Inc. v. Isaacks, 146 
S.W.3d 144, 162 (Tex. 2004). But satire and parody are nonetheless protected and may 
not be the basis of a defamation claim when the statements in the satire or parody, 
taken as a whole, would not be reasonably understood as describing actual facts. See 
PJC 110.3 Comment. When a satire or parody is reasonably understood as describing 
actual facts, the fault inquiry is altered to ask not whether the defendant had the requi- 
site degree of fault with respect to the falsity and defamatory nature of the publication, 
but whether the defendant had the requisite degree of fault with respect to the publica- 
tion’s being taken as describing actual facts. See Isaacks, 146 S.W.3d at 163. 


When the allegedly defamatory publication is a satire or parody, substitute the fol- 
lowing question: 


QUESTION 


Do you find by clear and convincing evidence that at the time Don 
Davis published the [article/broadcast/other context] he knew or had 
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a high degree of awareness that the [article/broadcast/other context] 
would reasonably be interpreted as stating actual fact? 


“Clear and convincing evidence” is that measure or degree of 
proof that will produce in the mind of the jury a firm belief or convic- 
tion as to the truth of the allegations sought to be established. 


Answer “Yes” or “No.” 


Answer: 
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PJC 110.7 Actual Malice in Cases of Qualified Privilege (Comment) 


PJC 110.7 discusses some situations in which qualified privilege is a defense to def- 
amation. Other examples are described in the Comments to PJC 110.4. 


The common law provides a qualified privilege against defamation liability when 
“communication is made in good faith and the author, the recipient or a third person, 
or one of their family members, has an interest that is sufficiently affected by the com- 
munication.” Burbage v. Burbage, 447 S.W.3d 249, 254 (Tex. 2014) (citation omitted). 
When the facts are undisputed and the language used in the publication is not ambigu- 
ous, the question whether a publication is protected by a qualified privilege is one of 
law for the court. Burbage, 447 S.W.3d at 254 (citing Fitzjarrald v. Panhandle Pub- 
lishing Co., 228 S.W.2d 499, 505 (Tex. 1950)). Once the qualified privilege is shown 
to exist, the burden is on the plaintiff to show the privilege is lost. Privilege is an affir- 
mative defense in the nature of confession and avoidance; and, except where the plain- 
tiff s petition shows on its face that the alleged defamatory publication is protected by 
a privilege, the defendant has the burden of pleading and proving that the publication 
is privileged. Denton Publishing Co. v. Boyd, 460 S.W.2d 881, 884 (Tex. 1970). 


The plaintiff may overcome the qualified privilege only by establishing that the 
publication was made with actual malice. Randall’s Food Markets, Inc. v. Johnson, 
891 S.W.2d 640, 646 (Tex. 1995); Dun & Bradstreet, Inc. v. O'Neil, 456 S.W.2d 896, 
900-901 (Tex. 1970). It is unclear whether the plaintiff's burden of proof to defeat the 
privilege by showing actual malice is by a preponderance of the evidence or by clear 
and convincing evidence. Compare Hagler v. Proctor & Gamble Manufacturing Co., 
884 S.W.2d 771 (Tex. 1994) (actual malice in qualified privilege context requires 
knowing falsity or reckless disregard for truth, citing cases indicating that such matters 
must be proved by clear and convincing evidence), with Ellis County State Bank v. 
Keever, 888 S.W.2d 790, 792-93 n.5 (Tex. 1994) (stating that preponderance of the 
evidence standard is firmly established in Texas civil cases; a more onerous burden is 
required only in extraordinary circumstances, such as when mandated by the U.S. 
Supreme Court). If the court concludes that actual malice provides the standard, the 
question in PJC 110.6 would be appropriate. If the court concludes that a preponder- 
ance burden of proof applies, the question in PJC 110.6 should be modified accord- 


ingly. 


Whether a qualified privilege exists can depend on whether the publication of the 
alleged defamation was limited to certain persons. See Randall’s Food Markets, Inc., 
891 S.W.2d at 646 (“The privilege remains intact as long as communications pass only 
to persons having an interest or duty in the matter to which the communications 
relate.”). If the evidence raises a fact issue whether the defendant communicated the 
statement to persons not covered by the privilege, the court should submit that issue to 
the jury. Mitre v. Brooks Fashion Stores, Inc., 840 S.W.2d 612, 619 (Tex. App.—Cor- 
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pus Christi-Edinburg 1992, writ denied), overruled on other grounds by Cain v. 
Hearst Corp., 878 S.W.2d 577 (Tex. 1994). 
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PJC 110.8 Question and Instructions on Defense of Truth 
QUESTION 
Was the statement in Question [//0.3] true or substantially true at 


the time it was made as it related to Paul Payne? 


A statement is “substantially true” if, in the mind of the average person, it is 
no more damaging to the person affected by it than a literally true statement 
would have been. 


In connection with this question, you are instructed that Don Davis has the 
burden to prove substantial truth by a preponderance of the evidence. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 110.8 should be submitted only in cases when the common- 
law presumption of falsity applies; in such cases substantial truth is an affirmative 
defense. See Tex. Civ. Prac. & Rem. Code § 73.005(a); Randall’s Food Markets, Inc. v. 
Johnson, 891 S.W.2d 640, 646 (Tex. 1995). PJC 110.8 should not be submitted when 
the common-law presumption does not apply and the plaintiff is required to prove fal- 
sity. For a discussion of the circumstances under which the common-law presumption 
of falsity applies, see the Comment to PJC 110.4. 


Source of instruction. The question is based on Dallas Morning News, Inc. v. 
Tatum, 554 S.W.3d 614, 640 (Tex. 2018) (“A statement is true if it is either literally 
true or substantially true.”). The definition of substantial truth is based on the discus- 
sion of substantial truth in McIlvain v. Jacobs, 794 S.W.2d 14, 16 (Tex. 1990) (“The 
test used in deciding whether the broadcast is substantially true involves consideration 
of whether the alleged defamatory statement was more damaging to Jacobs’ reputa- 
tion, in the mind of the average listener, than a truthful statement would have been.”). 
See also Tatum, 554 S.W.3d at 640 (“A statement is substantially true if it is ‘no more 
damaging to the plaintiff s reputation than a truthful statement would have been.’”) 
(quoting Neely v. Wilson, 418 S.W.3d 52, 66 (Tex. 2013)). 


False impression from publication as a whole. A publication made up of true 
statements may nonetheless be false if the publication, taken as a whole, creates a false 
impression of the plaintiff. D Magazine Partners, L.P. v. Rosenthal, 529 S.W.3d 429, 
437-38 (Tex. 2017); Turner v. KTRK Television, Inc., 38 S.W.3d 103, 114 (Tex. 2000) 
(“Because a publication’s meaning depends on its effect on an ordinary person’s per- 
ception, courts have held that under Texas law a publication can convey a false and 
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defamatory meaning by omitting or juxtaposing facts, even though all the story’s indi- 
vidual statements considered in isolation were literally true or non-defamatory.”). 
“Just as the substantial truth doctrine precludes liability for a publication that correctly 
conveys a story’s ‘gist’ or ‘sting’ although erring in the details, [this rule] permit[s] 
liability for the publication that gets the details right but fails to put them in the proper 
context and thereby gets the story’s ‘gist’ wrong.” Turner, 38 S.W.3d at 115. 


The following instruction should be used when the plaintiff alleges that a publica- 
tion as a whole creates a defamatory false impression: 


A publication is not true or substantially true if the entire publica- 
tion, taken as a whole, creates a substantially false impression of the 
plaintiff by omitting material facts or suggestively juxtaposing true 
facts, even though each individual statement in the publication, con- 
sidered in isolation, is true. 


[PJC 110.9-110.14 are reserved for expansion.] 
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PJC 110.15 Question and Instructions on Business Disparagement 


QUESTION 


Did Don Davis disparage the business of Paul Payne? 


A person disparages the business of another if he publishes a disparaging 
false statement about the business, and, when he publishes the statement, he 
[knows the falsity of the statement or acts with reckless disregard of whether 
the statement is false/acts with ill will or intends to interfere with the economic 
interest of Paul Payne], and his publication of the statement played a substan- 
tial part in inducing others not to do business with Paul Payne and resulted in a 
specific pecuniary loss to Paul Payne. 


A statement is “published” if it is intentionally communicated to a person 
other than Paul Payne who is capable of understanding its meaning. 


Answer “Yes” or “No” for each statement listed below. 


In answering this question, you may consider only the following statements: 
[statements defined by pleadings and proof | 


Answer: 





COMMENT 


When to use. PJC 110.15 is used for business disparagement instead of defama- 
tion. Business disparagement is a species of tort similar to defamation, because both 
involve the imposition of liability for injury sustained through publication to third par- 
ties of a false statement affecting the plaintiff. In re Lipsky, 460 S.W.3d 579, 591 (Tex. 
2015); Astoria Industries of Iowa, Inc. v. SNF, Inc., 223 S.W.3d 616, 624-25 (Tex. 
App.—Fort Worth 2007, pet. denied). But business disparagement and defamation 
protect different interests. “The action for defamation is to protect the personal reputa- 
tion of the injured party, whereas the action for injurious falsehood or business dispar- 
agement is to protect the economic interests of the injured party against pecuniary 
loss.” Hurlbut v. Gulf Atlantic Life Insurance Co., 749 S.W.2d 762, 766 (Tex. 1987); 
see also In re Lipsky, 460 S.W.3d at 591. In Waste Management of Texas, Inc. v. Texas 
Disposal Systems Landfill, Inc., 434 S.W.3d 142, 155 (Tex. 2014), the supreme court 
further explained the distinction between defamation and trade disparagement and the 
damages recoverable in the two causes of action. See also Burbage v. Burbage, 447 
S.W.3d 249, 261 n.6 (Tex. 2014). 


The supreme court explained in Hur/but that, unlike in common-law libel, the plain- 
tiffin a business disparagement claim must plead and prove the falsity of the statement 
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as part of his cause of action; the defendant in an action for business disparagement is 
subject to liability “only if he knew of the falsity or acted with reckless disregard con- 
cerning it, or if he acted with ill will or intended to interfere in the economic interest of 
the plaintiff in an unprivileged fashion”; and the plaintiff must always prove pecuniary 
loss to establish a cause of action for business disparagement. Hurlbut, 749 S.W.2d at 
766. Unlike defamation, where the submission of the different elements depends on 
many variables and may require separate questions, business disparagement lends 
itself to a global submission. 


If the alleged disparaging statement involves a product or service rather than a busi- 
ness, the question and instruction should be modified accordingly. 


Source of instruction. The instruction is based on Prudential Insurance Co. of 
America v. Financial Review Services, Inc., 29 S.W.3d 74, 82 (Tex. 2000), which 
stated that business disparagement requires proof of “publication by the defendant of 
the disparaging words, falsity, malice, lack of privilege, and special damages.” See 
also Hurlbut, 749 S.W.2d at 766. 


Form of publication. The supreme court has not considered whether a negligent 
publication will suffice for business disparagement. Given the intentional nature of the 
business disparagement tort, the Committee suggests that only intentional publication 
will suffice. 


Fact vs. opinion. Statements of opinion, fair comment, and rhetorical hyperbole 
are protected by both the state and federal constitutions. Bentley v. Bunton, 94 S.W.3d 
561, 579-80 (Tex. 2002) (citing Milkovich v. Lorain Journal Co., 497 U.S. 1, 19-21 
(1990)). Statements of opinion, fair comment, and rhetorical hyperbole that assert or 
reasonably imply false statements of fact are not protected. In an appropriate case, the 
court may be required to submit an issue inquiring about the falsity of a statement of 
fact essential to the existence of the privilege claimed. Neely v. Wilson, 418 S.W.3d 52, 
72 (Tex. 2013). Whether a statement is protected as opinion, fair comment, or rhetori- 
cal hyperbole is generally a question of law for the court. Bentley, 94 S.W.3d at 580; 
see also MKC Energy Investments, Inc. v. Sheldon, 182 S.W.3d 372, 377 (Tex. App.— 
Beaumont 2005, no pet.); Delta Air Lines, Inc. v. Norris, 949 S.W.2d 422, 426 (Tex. 
App.—Waco 1997, writ denied). 


Business disparagement vs. injurious falsehood. PJC 110.15 is limited to busi- 
ness disparagement. The Texas Supreme Court and courts of appeals have used the 
terms “business disparagement” and “injurious falsehood” interchangeably. However, 
these are distinct torts with different elements. Business disparagement requires that 
the words at issue be disparaging as well as false. Forbes, Inc. v. Granada Biosciences, 
Inc., 124 S.W.3d 167, 170 (Tex. 2003); Prudential Insurance Co. of America, 29 
S.W.3d at 82; Hurlbut, 749 S.W.2d at 766. This requirement does not appear in the 
Restatement’s description of injurious falsehood, which requires only a false statement 
that is injurious; the statement need not contain any opprobrium. See Restatement 
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(Second) of Torts § 623A (1977) (“One who publishes a false statement harmful to the 
interests of another is subject to liability for pecuniary loss resulting to the other if 
[describing the malice requirement].”). However, no Texas case has yet recognized a 
claim for injurious falsehood where the words at issue are not disparaging but are false 
and, as a result, harm the business of the plaintiff. See, e,g., Delta Air Lines, Inc., 949 
S.W.2d 422 (rejecting business disparagement claim where words were not defama- 
tory); MKC Energy Investments, Inc., 182 S.W.3d 372 (same). 


Lack of privilege. While lack of privilege is a required element in business dis- 
paragement, only absolute privilege is relevant. Because a “Yes” answer to PJC 110.15 
requires a finding of malice that defeats qualified privileges, qualified privileges are 
irrelevant in business disparagement cases. See Hurlbut, 749 S.W.2d at 768. The issue 
of absolute privilege is a legal question that the court will determine as a matter of law 
before the submission to the jury. See Galveston County Fair & Rodeo, Inc. v. Glover, 
880 S.W.2d 112, 120 (Tex. App.—Texarkana 1994), writ denied per curiam, 940 
S.W.2d 585 (Tex. 1996); Arant v. Jaffe, 436 S.W.2d 169, 178 (Tex. App.—Dallas 
1968, no writ). 


Standard of proof of defendant’s fault. The common-law standard for business 
disparagement required a plaintiff to prove the defendant’s “malice” in making the 
statement. As noted above, the malice standard at common law could be met by proof 
of knowing falsity, reckless disregard of falsity, or acting with ill will or intent to inter- 
fere with the plaintiff's interests. Hurlbut, 749 S.W.2d at 766; Restatement (Second) of 
Torts § 623A (1977). 


With the constitutionalization of speech-related torts when they involve speech on 
matters of public concern, there is some uncertainty regarding the standard for malice. 
When the object of the allegedly disparaging speech is a public figure such as a large, 
publicly traded company, the U.S. Supreme Court precedents point to a constitutional 
requirement that the plaintiff must prove “actual malice”—knowing falsity or reckless 
disregard for the truth—to prevail against a media defendant. See Bose Corp. v. Con- 
sumers Union of United States, Inc., 466 U.S. 485, 511-14 (1984). Such proof clearly 
meets some of the alternative proofs of malice—knowing falsity—under the common 
law. See Forbes, Inc., 124 S.W.3d 167, 171, in which the Texas Supreme Court 
assumed, without deciding, “that the New York Times actual-malice standard applies in 
a public figure’s business disparagement suit against a media defendant.” 


Where the matter discussed is of public concern but the plaintiff is not a public offi- 
cial or public figure, the Texas Supreme Court has not spoken on the standard of fault 
in business disparagement cases. 


It is not clear whether the common-law standard or some different standard will 
apply when the party allegedly disparaged is not a public figure, the defendant is not a 
media outlet, or the disparagement does not involve a matter of public concern. Proof 
of knowing falsity or reckless disregard for the truth will always suffice, since those 
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were ways to prove malice under the common law. See, e.g., Prudential Insurance Co. 
of America, 29 S.W.3d at 82-83 (reviewing summary judgment evidence and finding 
some evidence that defendant disparaged plaintiff's business by accusing it of fraud, 
knowing the accusation was baseless). See also Hurlbut, 749 S.W.2d at 766 (“In the 
present case there is evidence to support findings that the statements of Gulf Atlantic 
were false and malicious in the sense that Gulf Atlantic knew them to be false.”). 


Ill will. Malice still appears to qualify as a basis for liability in cases where the 
common law controls. In Hurlbut and later in Forbes, Inc., the supreme court still 
recited ill will as part of the “malice” standard. Hurlbut, 749 S.W.2d at 766; Forbes, 
Inc., 124 S.W.3d at 170. See also Graham Land & Cattle Co. v. The Independent 
Bankers Bank, 205 S.W.3d 21, 27 (Tex. App—Corpus Christi-Edinburg 2006, no 
pet.). Unless the supreme court chooses to change this standard, it will likely be 
applied to common-law cases. 


Special damages. A business disparagement plaintiff must offer proof of special 
damages. Waste Management of Texas, 434 S.W.3d 142; Forbes, Inc., 124 S.W.3d 167. 
In Hurlbut, the court explained that this element obligated the plaintiff to prove a real- 
ized or liquidated pecuniary loss, and “the communication must play a substantial part 
in inducing others not to deal with the plaintiff.” Hurlbut, 749 S.W.2d at 767. Given 
the court’s comments, the Committee has included the special damages element in the 
liability question. While the fact of special damages is submitted in this question, the 
amount of damages incurred would still be determined in the separate damages ques- 
tion addressing this element. See PJC 115.34. 
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PJC 110.16 Question and Instruction on Intrusion 


QUESTION 


Did Don Davis intentionally intrude into Paul Payne’s solitude, seclusion, or 
private affairs or concerns in a manner that would be highly offensive to a rea- 
sonable person? 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 110.16 submits the liability issue for invasion of privacy by 
intrusion, which the supreme court recognized in Billings v. Atkinson, 489 S.W.2d 858 
(Tex. 1973). The court described the claim as a willful tort constituting legal injury 
that does not require proof of physical injury to support an award of mental anguish 
damages. Billings, 489 S.W.2d at 861. The invasion-of-privacy tort includes a physical 
invasion of a person’s property or eavesdropping on another’s conversation with the 
aid of wiretaps, microphones, or spying. Clayton v. Wisener, 190 S.W.3d 685, 696 
(Tex. App.—Tyler 2005, pet. denied). It may also include stalking, harassment, or any 
other intentional intrusion on the plaintiff s personal life. Kramer v. Downey, 680 
S.W.2d 524 (Tex. App.—Dallas 1984, writ ref’d n.r.e.) (evidence that defendant’s pat- 
tern of conduct, thrusting herself into plaintiff s presence, disrupted plaintiff s domes- 
tic and professional life and was sufficient to constitute invasion of privacy). 


Source of definition. The elements of a cause of action for invasion of privacy by 
intrusion are (1) the defendant intentionally intruded on the plaintiff s solitude, seclu- 
sion, or private affairs or concerns and (2) the intrusion would be highly offensive to a 
reasonable person. Valenzuela v. Aquino, 853 S.W.2d 512, 513 (Tex. 1993). 
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PJC 110.17 Question and Instruction on Publication of Private Facts 


QUESTION 
Did Don Davis publicize a matter concerning Paul Payne’s private life, the 
publication of which would be highly offensive to a reasonable person? 


“Publicize” means to communicate the information to more than a small 
group of persons so that the matter is communicated to the public at large, such 
that the matter becomes one of public knowledge. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 110.17 submits the liability issue for invasion of privacy by 
public disclosure of private facts after a court has determined that the information dis- 
closed was not of legitimate concern to the public. 


Legitimate public concern. If a matter is of legitimate concern to the public, 
there is no claim for a public disclosure tort. Whether the matters disclosed were of no 
legitimate public concern is most often a legal issue. See, e.g., Star-Telegram, Inc. v. 
Doe, 915 S.W.2d 471, 474-75 (Tex. 1995) (upholding defense summary judgment that 
newspaper’s coverage of police report that allegedly identified rape victim was report 
on matter of legitimate public concern and therefore not actionable). “The determina- 
tion whether a given matter is one of legitimate public concern must be made in the 
factual context of each particular case, considering the nature of the information and 
the public’s legitimate interest in its disclosure.” Star-Telegram, Inc., 915 S.W.2d at 
474; see also Anonsen v. Donahue, 857 S.W.2d 700, 704 (Tex. App.—Houston [1st 
Dist.] 1993, writ denied) (recognizing that “newsworthiness” is often question of law 
but acknowledging cases where possible fact questions might arise when private facts 
about plaintiff are unrelated to general topics clearly of legitimate public concern). 
Resolution of this issue in favor of the defense would mean that an essential element 
of the plaintiff s claim was negated, and the issue would not be submitted. Similarly, if 
the court rules that, as a matter of law, the matters disclosed were not of legitimate 
concern to the public, then the question is limited to the submission of the first two ele- 
ments. In the rare circumstance in which the court determines that the issue of legiti- 
mate concern to the public should be submitted to the jury, the question should be 
rephrased as follows: 


Did Don Davis publicize a matter concerning Paul Payne’s private 
life— 
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1. the publication of which would be highly offensive to a 
reasonable person, and 


2. that was not of legitimate public concern? 
“Matter.” The court may include the following limiting instruction, if needed: 


When answering this question, you may consider only the follow- 
ing matter[s]: [describe information at issue]. 


Such a limiting instruction may be necessary, for example, if both actionable and non- 
actionable material are included in the publication. 


Source of instruction. The question is taken from the elements identified in 
Industrial Foundation of the South v. Industrial Accident Board, 540 S.W.2d 668, 682 
(Tex. 1976): 


It is generally recognized, however, that an injured party, in order to 
recover for public disclosure of private facts about himself, must show (1) 
that publicity was given to matters concerning his private life, (2) the publi- 
cation of which would be highly offensive to a reasonable person of ordi- 
nary sensibilities, and (3) that the matter publicized is not of legitimate 
public concern. 


See also Star-Telegram, Inc., 915 S.W.2d at 474. The definition of “publicize” comes 
from Industrial Foundation of the South, 540 S.W.2d at 683-84 (“ ‘Publicity’ requires 
communication to more than a small group of persons; the matter must be communi- 
cated to the public at large, such that the matter becomes one of public knowledge.”’). 
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PJC 110.18 Question and Instruction on Invasion of Privacy 
by Misappropriation 


QUESTION 


Did Don Davis misappropriate Paul Payne’s name or likeness? 
“Misappropriate” means— 


1. Don Davis made an unauthorized use of Paul Payne’s name or like- 
ness for the value associated with it; 


2. Paul Payne can be identified from the use; and 
3. there was some advantage or benefit to Don Davis. 
Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 110.18 submits the liability of the defendant for the unautho- 
rized use of the plaintiff's name or likeness for the defendant’s advantage. Texas 
courts and courts applying Texas law have recognized this cause of action. See Mat- 
thews v. Wozencraft, 15 F.3d 432, 437 (Sth Cir. 1994); Benavidez v. Anheuser Busch, 
Inc., 873 F.2d 102, 104 (5th Cir. 1989); Express One International, Inc. v. Steinbeck, 
53 S.W.3d 895, 900 (Tex. App.—Dallas 2001, no pet.); Kimbrough v. Coca-Cola/USA, 
521 S.W.2d 719, 722 (Tex. App.—Eastland 1975, writ ref’d n.r.e.). The supreme court 
discussed the cause of action but did not expressly adopt it in Cain v. Hearst Corp., 
878 S.W.2d 577, 578 n.2 (Tex. 1994). 


Source of instruction. The definition of “misappropriate” is based on Express 
One International, Inc., 53 S.W.3d at 900. The definition also requires the plaintiff to 
prove the use was unauthorized, based on Kimbrough, 521 S.W.2d at 722 (describing 
the tort as “a cause of action for the unauthorized appropriation or exploitation of his 
name or likeness by the defendants” (emphasis added)). 


Citing the Restatement (Second) of Torts § 652C (1977), some courts interpreting 
Texas law describe the cause of action differently. See Matthews, 15 F.3d at 437; 
Benavidez, 873 F.2d at 104; Faloona v. Hustler Magazine, Inc., 607 F. Supp. 1341, 
1360 (N.D. Tex. 1985), aff’d, 799 F.2d 1000 (5th Cir. 1986). 
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PJC 110.19 False Light Invasion of Privacy (Comment) 


Texas does not recognize a false light invasion of privacy claim, i.e., a claim that 
publicity unreasonably placed a person in a false position in the public’s eye. Cain v. 
Hearst Corp., 878 S.W.2d 577 (Tex. 1994). No question or instruction is therefore 
required. 
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PJC 110.20 Defamation Mitigation Act (Comment) 


In 2013 the Texas legislature enacted the Defamation Mitigation Act, Tex. Civ. 
Prac. & Rem. Code §§ 73.051—.062. The Act— 


e requires a plaintiff to seek correction, clarification, or retraction from the 
publisher before filing suit, unless the defendant has already made a correction, 
clarification, or retraction; 


e defines “person” to include corporations and other entities; 


° applies to all claims for damages arising out of harm to personal reputa- 
tion caused by the false content of a publication; 


e provides for abatement of suits where no request was received; 


° sets out specific procedures and time limits for making and responding to 
the plaintiff’s request, including the time, sufficiency, manner, and adequacy of the 
correction, clarification, or retraction; 


e provides for tolling of limitations during the time the parties are commu- 
nicating; 


e substantially restricts the admissibility of evidence relating to the parties’ 
relevant communications; 


e prevents recovery of punitive damages by a person who does not seek 
reliefunder the Act within ninety days after receiving knowledge of the publication; 
and 


e allows recovery of punitive damages if a correction, clarification, or 
retraction is made in accordance with the Act only if the publication was made with 
“actual malice,” a term not defined by the Act. 


Section 73.058(d) provides that unless there is a reasonable dispute regarding the 
actual contents of the request for correction, clarification, or retraction, the sufficiency 
and timeliness of the request is a matter of law for the court, which is required to rule 
at the earliest appropriate time before trial whether, as a matter of law, the request 
meets the requirements of the Act. The Act is silent on whether the judge or jury deter- 
mines the “actual contents” of the request and any resulting fact issues relating to the 
request and response. Accordingly, the Committee offers no recommendation for a 
jury submission on the issue(s). 
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PJC 111.1 Question and Instructions on Existence of Trade Secret 


QUESTION 


Did Paul Payne own a trade secret in the [information, e.g., business, scien- 
tific, technical, economic, or engineering, and any formula, design, prototype, 
pattern, plan, compilation, program device, program, code, device, method, 
technique, process, procedure, financial data, or list of actual or potential cus- 
tomers or suppliers] listed below? 


“Trade secret” means [information, e.g., business, scientific, technical, eco- 
nomic, or engineering, and any formula, design, prototype, pattern, plan, com- 
pilation, program device, program, code, device, method, technique, process, 
procedure, financial data, or list of actual or potential customers or suppliers | 
that— 


1. derives independent economic value, actual or potential, from not 
being generally known to, and not being readily ascertainable by proper 
means by, other persons who can obtain economic value from its disclosure 
or use; and 


2. is the subject of reasonable measures by the owner under the cir- 
cumstances to maintain its secrecy. 


“Proper means” are discovery by independent development [, reverse engi- 
neering, | or any other means that is not improper. 


“Improper means” include theft; bribery; misrepresentation; breach or 
inducement of a breach of a duty to maintain secrecy, to limit use, or to prohibit 
discovery of a trade secret; or espionage through electronic or other means. 


“Own” means to have rightful, legal, or equitable title to, or the right to 
enforce rights in, a trade secret. 


Answer “Yes” or “No.” 
1. [Sample trade secret instruction. | 


Answer: 





2. [Sample trade secret instruction. | 


Answer: 
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COMMENT 


When to use. PJC 111.1 submits the issue of the existence of one or more trade 
secrets for misappropriation claims brought under the Texas Uniform Trade Secrets 
Act (the “Act”), effective September 1, 2013. See Tex. Civ. Prac. & Rem. Code 
§ 134A.002. It should be used only if there is a dispute about the existence of a trade 
secret. 


Broad-form submission. PJC 111.1 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


In some cases, such as when only a single trade secret is claimed, a broader question 
that combines issues of both existence and misappropriation may be feasible. In such 
cases, the question below may be used: 


Did Don Davis misappropriate a trade secret owned by Paul 
Payne? 


To find misappropriation of a trade secret, you must find that a 
trade secret existed that was owned by Paul Payne, and that Don 
Davis— 


[Insert applicable instruction(s) regarding improper means of 
acquisition, use, or disclosure from PJC 111.2.] 


[Insert applicable definition instruction(s) from 
PJC 111.1 above.] 


Answer “Yes” or “No.” 


Answer: 





Sample trade secret instructions. The nature of a trade secret is necessarily fact- 
specific. Therefore, the following sample instructions are illustrative only, using hypo- 
thetical situations to give a few examples of how instructions may be worded to sub- 
mit the existence of various types of trade secrets. 


Sample A 


The chemical formula for Paul Payne’s [widgets]. 
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Sample B 
The pattern for Paul Payne’s [widgets]. 
Sample C 


The compilation of specified data for the design and production of 
Paul Payne’s [widgets]. 


Sample D 
Paul Payne’s [widget] program. 
Sample E 
Paul Payne’s [widget] device. 
Sample F 
The method for designing and manufacturing Paul Payne’s [wid- 
gets]. 
Sample G 
The technique for designing and manufacturing Paul Payne’s 
[widgets]. 
Sample H 
The process for designing and manufacturing Paul Payne’s [wid- 
gets]. 
Sample I 
Paul Payne’s financial data for his [widget] business. 
Sample J 


Paul Payne’s list of actual or potential customers or suppliers for 
his [widget] business. 


Ownership of trade secret. Effective September 1, 2017, the Act provides that a 
trade-secret owner is a “person or entity in whom or in which rightful, legal, or equita- 
ble title to, or the right to enforce rights in, the trade secret is reposed.” Tex. Civ. Prac. 
& Rem. Code § 134A.002(3—a). Ownership of a trade secret has been construed to be 
an element of a misappropriation claim under the Act. St. Jude Medical S.C., Inc. v. 
Janssen-Counotte, No. A-14-CA-877-SS, 2014 WL 7237411, at *14 (W.D. Tex. Dec. 
17, 2014) (applying pre-2017 version of the Act). 


The Act specifies the extent to which it displaces other Texas law regarding reme- 
dies for misappropriation of trade secrets. Tex. Civ. Prac. & Rem. Code § 134A.007; 
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see A.M. Castle & Co. v. Byrne, 123 F. Supp. 3d 895, 901 n.6 (S.D. Tex. 2015) (dis- 
cussing displacement of conflicting remedies). To the extent prior Texas common law 
regarding ownership of trade secrets has not been displaced, Texas courts held before 
the Act that a plaintiff must establish ownership of the trade secret as an element of its 
misappropriation claim. Rusty’s Weigh Scales & Service, Inc. v. North Texas Scales, 
Inc., 314 S.W.3d 105, 109 (Tex. App.—El Paso 2010, no pet.); Mabrey v. SandStream, 
Inc., 124 S.W.3d 302, 310 (Tex. App.—Fort Worth 2003, no pet.). The supreme court 
treated a licensee of a trade secret as an owner who could pursue a claim for misappro- 
priation. K&G Oil Tool & Service Co. v. G&G Fishing Tool Service, 314 S.W.2d 782, 
785, 790 (Tex. 1958); see also LBDS Holding Co. v. ISOL Technology Inc., No. 6:11- 
CV-428, 2014 WL 892126, at *1 (E.D. Tex. Mar. 2, 2014). 


Definition of trade secret. The definition of “trade secret” is derived from the 
Act. Tex. Civ. Prac. & Rem. Code § 134A.002(6). The court should submit only the 
bracketed portions of the definition that could apply to the particular trade secrets 
alleged. 


Trade secrets may be tangible or intangible, no matter how the trade secret is 
“stored, compiled, or memorialized physically, electronically, graphically, photograph- 
ically, or in writing.” Tex. Civ. Prac. & Rem. Code § 134A.002(6). 


The definition does not include the six factors noted by the Texas Supreme Court in 
resolving a discovery dispute in /n re Bass, 113 S.W.3d 735, 739-40 (Tex. 2002) (orig. 
proceeding) (“(1) [T]he extent to which the information is known outside of his busi- 
ness; (2) the extent to which it is known by employees and others involved in his busi- 
ness; (3) the extent of the measures taken by him to guard the secrecy of the 
information; (4) the value of the information to him and to his competitors; (5) the 
amount of effort or money expended by him in developing the information; (6) the 
ease or difficulty with which the information could be properly acquired or duplicated 
by others.”). In re Bass identified pre-Act factors that a trial court faced with a discov- 
ery dispute should consider in determining the existence of a trade secret, not factors 
that should be included in a jury instruction. But see Eagle Oil & Gas Co. v. Shale 
Exploration, LLC, 549 S.W.3d 256, 270 (Tex. App.—Houston [1st Dist.] 2018, pet. 
dism’d) (approving submission of Bass factors in pre-Act trade secrets case). 


Improper means, proper means, and reverse engineering. The definition of 
“improper means” is taken from section 134A.002(2) of the Act. See Education Man- 
agement Services, LLC v. Tracey, 102 F. Supp. 3d 906, 914 (W.D. Tex. 2015) (apply- 
ing the Act and listing improper means). The definition does not contain an exclusive 
list of improper means. 


The definitions of “proper means” and “reverse engineering” are derived from the 
Act. Tex. Civ. Prac. & Rem. Code § 134A.002(4)-(5). The Act defines proper means 
to include reverse engineering “unless prohibited.” Tex. Civ. Prac. & Rem. Code 
§ 134A.002(5). The Committee notes that no Texas case has yet addressed the mean- 
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ing of “unless prohibited” under the Act. If breach of an agreement prohibiting reverse 
engineering is raised by the evidence, PJC 101.2 may be submitted. In a case in which 
reverse engineering of a product or device is not prohibited and is raised by the plead- 
ings and the evidence, the following definition may be submitted with PJC 111.1: 


“Reverse engineering” means the process of studying, analyzing, 
or disassembling a product or device to discover its design, structure, 
construction, or source code provided that the product or device was 
acquired lawfully or from a person having the legal right to convey it. 


Uniform construction. The Act provides that it should be “applied and construed 
to effectuate its general purpose to make uniform the law with respect to the subject of 
this chapter among states enacting it.” Tex. Civ. Prac. & Rem. Code § 134A.008. Sim- 
ilarly, the Texas Government Code also provides that a “uniform act included in a code 
shall be construed to effect its general purpose to make uniform the law of those states 
that enact it.” Tex. Gov’t Code § 311.028. 
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PJC 111.2 Question and Instructions on Trade-Secret 
Misappropriation 
If you answered “Yes” for any part of Question [/1/.1], then answer 


the following question as to that part. Otherwise, do not answer the following 
question. 


QUESTION 


Did Don Davis misappropriate Paul Payne’s trade secret? 
To find misappropriation of a trade secret, you must find that Don Davis— 


[acquired the trade secret, and that Don Davis knew or had reason to know 
that the trade secret was acquired by improper means; or] 


[disclosed or used the trade secret without Paul Payne’s express or implied 
consent, and that Don Davis used improper means to acquire knowledge of the 
trade secret; or] 


[disclosed or used the trade secret without Paul Payne’s express or implied 
consent, and that Don Davis, at the time of the disclosure or use, knew or had 
reason to know that his knowledge of the trade secret was derived from or 
through a person who had used improper means to acquire it; or] 


[disclosed or used the trade secret without Paul Payne ’s express or implied 
consent, and that Don Davis, at the time of the disclosure or use, knew or had 
reason to know that his knowledge of the trade secret was acquired under cir- 
cumstances giving rise to a duty to maintain its secrecy or limit its use; or] 


[disclosed or used the trade secret without Paul Payne ’s express or implied 
consent, and that Don Davis, at the time of the disclosure or use, knew or had 
reason to know that his knowledge of the trade secret was derived from or 
through a person who owed a duty to Paul Payne to maintain its secrecy or 
limit its use; or] 


[disclosed or used the trade secret without Paul Payne’s express or implied 
consent, and that Don Davis knew or had reason to know, before a material 
change of his position, that it was a trade secret and that knowledge of it had 
been acquired by accident or mistake. | 


“Improper means” [[is/are] theft; bribery; misrepresentation; breach or 
inducement of a breach of a duty to maintain secrecy, to limit use, or to prohibit 
discovery of a trade secret; or espionage through electronic or other means]. 


Answer “Yes” or “No” for each trade secret. 
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1. [Sample trade secret instruction. | 


Answer: 





2. [Sample trade secret instruction. | 


Answer: 





COMMENT 


When to use. PJC 111.2 submits the issue of liability for misappropriation of one 
or more trade secrets under the Texas Uniform Trade Secrets Act (the “Act”), effective 
September 1, 2013. See Tex. Civ. Prac. & Rem. Code § 134A.002. 


Broad-form submission. PJC 111.2 is a broad-form question designed to be 
accompanied by one or more appropriate instructions. Tex. R. Civ. P. 277 requires that 
“the court shall, whenever feasible, submit the cause upon broad-form questions.” Tex. 
R. Civ. P. 277; see Thota v. Young, 366 S.W.3d 678, 689 (Tex. 2012) (rule 277’s use of 
“whenever feasible” mandates broad-form submission in any or every instance in 
which it is capable of being accomplished). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Misappropriation. Section 134A.002(3) of the Act provides for six alternative 
improper methods of acquisition, use, or disclosure of trade secrets. The above instruc- 
tion lists these six alternative improper methods of acquisition, use, or disclosure in 
brackets, but only the method(s) supported by the pleadings and evidence should be 
submitted. 


The Act specifies the extent to which it displaces other Texas law regarding reme- 
dies for misappropriation of trade secrets. Tex. Civ. Prac. & Rem. Code § 134A.007; 
see A.M. Castle & Co. v. Byrne, 123 F. Supp. 3d 895, 901 n.6 (S.D. Tex. 2015) (dis- 
cussing displacement of conflicting remedies). To the extent prior Texas common law 
regarding trade secrets has not been displaced, the Texas Supreme Court discussed the 
cause of action for misappropriation of trade secrets in Hyde Corp. v. Huffines, 314 
S.W.2d 763, 769-70 (Tex. 1958) (relying on Restatement (First) of Torts § 757 
(1939)). See Stewart & Stevenson Services, Inc. v. Serv-Tech, Inc., 879 S.W.2d 89, 95— 
96 (Tex. App.—Houston [14th Dist.] 1994, writ denied); see also Phillips v. Frey, 20 
F.3d 623, 627 & n.5 (Sth Cir. 1994) (applying Texas law). 


Violation of duty imposed by confidential or contractual relationship. 
Confidential relationships imposing duties relating to a trade secret can exist in vari- 
ous situations. See, e.g., Tex. Civ. Prac. & Rem. Code § 134A.002(3) (describing cir- 
cumstances in which duties concerning trade secrets arise under statute); H.E. Butt 
Grocery Co. v. Moody’s Quality Meats, Inc., 951 S.W.2d 33, 36 (Tex. App.—Corpus 
Christi-Edinburg 1997, writ denied) (finding negotiations during sale of business cre- 
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ated confidential relationship); American Derringer Corp. v. Bond, 924 S.W.2d 773, 
777 (Tex. App.—Waco 1996, no writ) (finding that former employee is prohibited 
from using confidential information or trade secrets acquired during his employment); 
Crutcher-Rolfs-Cummings, Inc. v. Ballard, 540 S.W.2d 380, 387 (Tex. App.—Corpus 
Christi-Edinburg 1976, writ ref?d n.r.e.) (finding confidential relationship because 
plaintiff and defendant were licensor and licensee and also joint adventurers). 


If the court determines that, as a matter of law, there was a contractual or confiden- 
tial relationship giving rise to a duty to maintain the trade secret’s secrecy or limit its 
use, an instruction to that effect may be necessary. 


A party involved in a confidential relationship is under a duty not to use or disclose 
trade secret information obtained during the course of the relationship. See American 
Derringer Corp., 924 S.W.2d at 777. In Hyde Corp., the Court articulated the rule—as 
provided by section 757 of the Restatement (First) of Torts—conceming confidential 
relationships: a party is liable “if his disclosure or use of another’s trade secret is a 
breach of the confidence reposed in him by the other in disclosing the secret to him.” 
Hyde Corp., 314 S.W.2d at 769; see also American Derringer Corp., 924 S.W.2d at 
Th. 


Improper means, proper means, and reverse engineering. In cases in which 
PJC 111.1 is not submitted, the definitions from that question of “proper means” and 
“reverse engineering” (if applicable) should be submitted with PJC 111.2. 


The definition of “improper means” is taken from section 134A.002(2) of the Act. 
See Education Management Services, LLC v. Tracey, 102 F. Supp. 3d 906, 914 (W.D. 
Tex. 2015) (applying the Act and listing improper means). The definition does not 
contain an exclusive list of improper means. Only those means raised by the evidence 
should be submitted. 


Commercial use. The Act does not define “use.” Before the Act, trade secret use 
was defined at common law to mean commercial use by which the offending party 
seeks to profit from the use of the secret. Atlantic Richfield Co. v. Misty Products, Inc., 
820 S.W.2d 414, 422 (Tex. App.—Houston [14th Dist.] 1991, writ denied) (citing Met- 
allurgical Industries Inc. v. Fourtek, Inc., 790 F.2d 1195, 1205 (Sth Cir. 1986)); see 
also Global Water Group, Inc. v. Atchley, 244 S.W.3d 924, 930 (Tex. App.—Dallas 
2008, pet. denied), guoted in Southwestern Energy Production Co. v. Berry-Helfand, 
491 S.W.3d 699, 722 (Tex. 2016) (pre-Act case holding “[u]se of the trade secret 
means commercial use by which the offending party seeks to profit from the use of the 
secret”). If there is a factual dispute concerning the nature of the use, the court may 
include the following instruction derived from Atlantic Richfield Co.: 


Use of the trade secret means commercial use by which the 
offending party seeks to profit from the use of the secret. 


Limitations. The statute of limitations for trade secret claims is three years and is 
subject to the discovery rule. Tex. Civ. Prac. & Rem. Code § 16.010. If limitations is at 
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issue, the Committee recommends that the following question, which is adapted from 
PJC 102.23, be included: 


By what date should Paul Payne, in the exercise of reasonable dil- 
igence, have discovered the [acquisition] [use] [disclosure] by Don 
Davis of Paul Payne’s [identify trade secret(s) submitted in PJC 
111.1)? 


Former employees. The Act does not expressly address use of trade secret infor- 
mation by former employees. In cases in which a former employee’s use of informa- 
tion may be at issue, the court may provide an instruction as follows: 


An employee may use general knowledge, skills, and experience 
obtained through previous employment to compete with the former 
employer. A former employee, however, may not use confidential or 
proprietary information acquired during the employment relationship 
in a manner adverse to his former employer. 


This instruction is derived from Sharma v. Vinmar International, Ltd., 231 S.W.3d 
405, 424 (Tex. App.—Houston [14th Dist.] 2007, pet. dism’d), and 7-N-T Motor- 
sports, Inc. v. Hennessey Motorsports, Inc., 965 S.W.2d 18, 22 (Tex. App.—Houston 
[1st Dist.] 1998, no pet.). 
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PJC 115.1 Predicate—Instruction Conditioning Damages Questions 
on Liability 


If you answered “Yes” to Question [insert number of appropriate 
liability question], then answer the following question. Otherwise, do not 
answer the following question. 


COMMENT 


When to use. PJC 115.1 is used to condition answers to damages questions. The 
damages questions in this chapter assume liability in the question, so this predicate 
should always precede those questions. The Comments following damages questions 
in this chapter refer to the corresponding liability questions in other chapters. 
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PJC 115.2 Instruction on Whether Compensatory Damages Are 
Subject to Income Taxes (Actions Filed on or after 
September 1, 2003) 


You are instructed that any monetary recovery for [list each element of eco- 
nomic or noneconomic damages that is subject to taxation] is subject to [fed- 
eral or state] income taxes. Any recovery for [list each element of economic or 
noneconomic damages that is not subject to taxation] is not subject to [federal 
or state] income taxes. 


COMMENT 


When to use. PJC 115.2 should be submitted with the damages question in any 
action filed on or after September 1, 2003, in which a claimant seeks recovery for loss 
of earnings, loss of earning capacity, loss of contributions of a pecuniary value, or loss 
of inheritance. Whether an element of damages is taxable depends on the substantive 
tax law pertaining to each cause of action. 


Source of instruction. Section 18.091 of the Texas Civil Practice and Remedies 
Code, entitled “Proof of Certain Losses; Jury Instruction,” provides: 


(a) Notwithstanding any other law, if any claimant seeks recovery for 
loss of earnings, loss of earning capacity, loss of contributions of a pecuni- 
ary value, or loss of inheritance, evidence to prove the loss must be pre- 
sented in the form of a net loss after reduction for income tax payments or 
unpaid tax liability pursuant to any federal income tax law. 


(b) If any claimant seeks recovery for loss of earnings, loss of earn- 
ing capacity, loss of contributions of a pecuniary value, or loss of inheri- 
tance, the court shall instruct the jury as to whether any recovery for 
compensatory damages sought by the claimant is subject to federal or state 
income taxes. 


Tex. Civ. Prac. & Rem. Code § 18.091. 
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PJC 115.3 Question on Contract Damages 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that resulted from such failure 
to comply? 


Consider the following elements of damages, if any, and none other. 


[Insert appropriate instructions. See samples in PJC 115.4 
and instructions in PJC 115.5.] 
Do not add any amount for interest on damages, if any. 
Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





COMMENT 


When to use. PJC 115.3 should be predicated on a “Yes” answer to PJC 101.2 
and may be adapted for use in most breach-of-contract cases by the addition of appro- 
priate instructions setting out legally available measures of damages. See PJC 115.4 
and 115.5. If only one measure of damages is supported by the pleadings and proof, 
the measure may be incorporated into the question. 
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Instruction required. PJC 115.3 should not be submitted without an instruction 
on the appropriate measures of damages. See Jackson v. Fontaine’s Clinics, Inc., 499 
S.W.2d 87, 90 (Tex. 1973). See PJC 115.4 and 115.5 for sample instructions. 


Causation. To recover damages for breach of contract, a plaintiff must establish 
damages sustained as a result of the breach. Southern Electrical Services, Inc. v. City 
of Houston, 355 S.W.3d 319, 324 (Tex. App.—Houston [1st Dist.] 2011, pet. denied). 


Parallel theories. If the breach-of-contract cause of action is only one of several 
theories of recovery submitted in the charge and any theory has a different legal mea- 
sure of damages to be applied to a factually similar claim for damages, a separate dam- 
ages question for each theory may be submitted and the following additional 
instruction may be included earlier in the charge: 


In answering questions about damages, answer each question sep- 
arately. Do not increase or reduce the amount in one answer because 
of your answer to any other question about damages. Do not specu- 
late about what any party’s ultimate recovery may or may not be. 
Any recovery will be determined by the court when it applies the law 
to your answers at the time of judgment. 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
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for the same loss. That is, do not compensate twice for the same loss, 
if any. 


Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 


Insurance cases. If the court submits a single question like PJC 101.58 that 
includes liability, causation, and damages, then a separate question like PJC 115.3 is 
not needed to determine the amount of policy benefits that are owed. However, if con- 
sequential damages are alleged in addition to policy benefits, then a separate question 
like PJC 115.3 is needed to determine the consequential damages. 


This question may be used to submit both direct and consequential damages in an 
insurance case when the court submits breach of contract questions that do not decide 
damages, such as PJC 101.57. The question should be modified to reflect the proper 
causation standard based on the insurance contract language and to instruct the jury on 
what damages to include and exclude. For example: 


QUESTION 


What sum of money, if any, if paid now in cash, would fairly and 
reasonably compensate Paul Payne for his [unpaid] damages [, if 
any,| [that were caused (partly/solely) by/that resulted from/because 
of) the [description of covered loss, event, or cause/such failure to 
comply]? 


Consider the following elements of damages, if any, and none 
other. 


[Insert appropriate instructions that describe the covered loss or event 
found in answer to PJC 101.57, and any consequential damages. 
See samples in PJC 115.4 and instructions in PJC 115.5.] 


[Do not include in your answer damages, if any, caused by 
[describe excluded cause]. | 
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PJC 115.4 Sample Instructions on Direct and Incidental Damages— 
Contracts 


Explanatory note: Damages instructions in contract actions are often necessarily 
fact-specific. Unlike most other form instructions in this volume, therefore, the follow- 
ing sample instructions are illustrative only, using a hypothetical situation to give a 
few examples of how instructions may be worded to submit various legal measures of 
damages for use in connection with the contract damages question, PJC 115.3. 


Sample A—Loss of the benefit of the bargain 


The difference, if any, between the value of the paint job agreed to by the 
parties and the value of the paint job performed by Don Davis. The difference 
in value, if any, shall be determined at the time and place the paint job was per- 
formed. 


Sample B—Remedial damages 


The reasonable and necessary cost to repaint Paul Payne’s truck. 


Sample C—Loss of contractual profit 


The difference between the agreed price and the cost Paul Payne would have 
incurred in painting the truck. 


Sample D—Loss of contractual profit plus expenses incurred before breach 


The amount Don Davis agreed to pay Paul Payne less the expenses Paul 
Payne saved by not completing the paint job. 


Sample E—Damages after mitigation 


The difference between the amount paid by Paul Payne to John Jones for 
painting the truck and the amount Paul Payne had agreed to pay Don Davis for 
that work. 


Sample F—Mitigation expenses 


Reasonable and necessary expenses incurred in attempting to have the truck 
repainted. 
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Sample G—Incidental damages 


Reasonable and necessary costs to store Paul Payne’s tools while the truck 
was being repainted. 


COMMENT 


When to use. See explanatory note above. Because damages instructions in con- 
tract suits are necessarily fact-specific, no true “pattern” instructions are given—only 
samples of some measures of general damages available in contract actions. This list is 
not exhaustive. The samples are illustrative only, adapted to a hypothetical fact situa- 
tion, and must be rewritten to fit the particular damages raised by the pleadings and 
proof and recoverable under a legally accepted theory. The instructions should be 
drafted in an attempt to make the plaintiff factually whole but not to put the plaintiff in 
a better position than he would have been in had the defendant fully performed the 
contract. See Osoba v. Bassichis, 679 S.W.2d 119, 122 (Tex. App.—Houston [14th 
Dist.] 1984, writ ref’d n.re.). For a comprehensive discussion of the theories of con- 
tract damages, see Restatement (Second) of Contracts §§ 346-356 (1981). 


Measures generally alternative. The measures outlined here are generally alter- 
natives, although some, particularly incidental damages, may be available in addition 
to one of the other measures, as may consequential damages (see PJC 115.5). 


Direct damages. Since Hadley v. Baxendale, 9 Exch. 341, 156 Eng. Rep. 145 
(1854), contract damages have been divided into two categories: direct and conse- 
quential. See Arthur Andersen & Co. v. Perry Equipment Corp., 945 S.W.2d 812, 816 
(Tex. 1997). Direct damages “are the necessary and usual result of the defendant’s 
wrongful act; they flow naturally and necessarily from the wrong.” El Paso Market- 
ing, L.P. v. Wolf Hollow I, L.P., 383 S.W.3d 138, 144 (Tex. 2012). Direct damages 
“compensate a plaintiff for a loss that is conclusively presumed to have been foreseen 
by the defendant as a usual and necessary consequence of the defendant’s act.” Daim- 
lerChrysler Motors Co. v. Manuel, 362 S.W.3d 160, 179 (Tex. App.—Fort Worth 
2012, no pet.). The general or direct nature of a type of damages is a determination of 
law to be made by the court. No question should be submitted concerning the foresee- 
ability of direct damages; even if the evidence shows that such damages were not fac- 
tually foreseeable to the parties, recovery is permitted if the damages are properly 
characterized by the court as direct rather than consequential. American Bank v. 
Thompson, 660 S.W.2d 831, 834 (Tex. App.—Waco 1983, writ ref?d n.r.e.). 


Even damages usually not considered recoverable may be deemed direct damages if 
they stem as a matter of law from the breach of the contract in question. See Cactus 
Utility Co. v. Larson, 709 S.W.2d 709, 716 (Tex. App.—Corpus Christi—Edinburg 
1986), rev'd in part on other grounds, 730 S.W.2d 640 (Tex. 1987) (expert witness fee, 
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for accountant, recoverable as direct damages for breach of agreement to provide 
accounting services). 


Benefit of the bargain and remedial damages. Whether difference in value or 
cost of repair is the proper measure of damages depends on the particular facts and cir- 
cumstances in each case. Fidelity & Deposit Co. of Maryland v. Stool, 607 S.W.2d 17, 
21 (Tex. App.—Tyler 1980, no writ). 


Loss of contractual profit. Lost profits from collateral contracts are generally 
classified as consequential damages. Profits lost from the actual contract in question, 
however, are direct damages for the seller. Continental Holdings, Ltd. v. Leahy, 132 
S.W.3d 471, 475 (Tex. App.—Eastland 2003, no pet.). 


Lost profit plus capital expenditures. If the plaintiff has incurred expenses in 
preparation or performance and reasonably expected to recoup that investment as well 
as make a profit, this lost profit plus capital expenditures may be an appropriate mea- 
sure of damages. Houston Chronicle Publishing Co. v. McNair Trucklease, Inc., 519 
S.W.2d 924, 929-31 (Tex. App.—Houston [1st Dist.] 1975, writ ref?d n.r.e.). 


Reliance damages. The plaintiff may elect to recover expenditures made in 
preparation or performance instead of claiming lost benefit of the bargain or profit 
damages. If the plaintiff makes this election because he would have lost money had the 
contract been completed and the defendant proves the amount of loss avoided as a 
result of the breach, the jury should also be instructed to deduct those prospective 
losses from the reliance damages. Mistletoe Express Service v. Locke, 762 S.W.2d 637, 
638-39 (Tex. App.—Texarkana 1988, no writ). 


Mitigation damages. Although normally raised defensively, the reasonable 
expenses of mitigating an economic loss are recoverable as actual damages for breach 
of contract. Hycel, Inc. v. Wittstruck, 690 S.W.2d 914, 924 (Tex. App.—Waco 1985, 
writ dism’d). 


Incidental damages. A variety of expenditures and other incidental damages 
may be recoverable as direct damages, depending on the particular facts and circum- 
stances of each case. See, e.g., LaChance v. Hollenbeck, 695 S.W.2d 618, 621-22 
(Tex. App.—Austin 1985, writ ref d n.r.e.) (improvements to real property); Anderson 
Development Corp. v. Coastal States Crude Gathering Co., 543 S.W.2d 402, 405 (Tex. 
App.—Houston [14th Dist.] 1976, writ ref’d n.r.e.) (additional salaries and expenses 
for equipment, maintenance, and supervision). Whether any particular incidental dam- 
ages are characterized as direct or consequential is, as discussed above, a question for 
the court. If a claimed expense is deemed consequential, it should be submitted as 
such, using the form in PJC 115.5. 


UCC cases. If the contract is for the sale of goods, the damages instructions 
should be drafted to incorporate the appropriate damages provisions in Tex. Bus. & 
Com. Code §§ 2.701—.724 (Tex. UCC). The following examples are illustrative only, 
using only a few damages provisions in the Uniform Commercial Code. 
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Sample A—(§ 2.708) Seller’s damages for nonacceptance 

The difference between the market price of the goods at the time 
and place Paul Payne was to tender them to Don Davis and the 
unpaid contract price. 


Sample B—(§ 2.710) Seller’s incidental damages 


Commercially reasonable charges, expenses, or commissions Paul 
Payne incurred in stopping delivery of goods. 


Commercially reasonable charges Paul Payne incurred for trans- 
portation, care, and custody of goods in connection with their return 
or resale. 

Sample C—(§ 2.713) Buyer’s damages for nondelivery 


The difference between the market price at the time Paul Payne 
learned of Don Davis’s failure to comply and the contract price. 
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PJC 115.5 Instructions on Consequential Damages—Contracts 


Lost profits that were a natural, probable, and foreseeable consequence of 
Don Davis’s failure to comply. 


Damage to credit reputation that was a natural, probable, and foreseeable 
consequence of Don Davis’s failure to comply. 


COMMENT 


When to use. PJC 115.5, with its added element of foreseeability, should be used 
for recoverable elements of consequential damages that do not, as a matter of law, 
directly flow from the defendant’s breach. See Basic Capital Management, Inc. v. 
Dynex Commercial, Inc., 348 S.W.3d 894, 901-02 (Tex. 2011); Stuart v. Bayless, 964 
S.W.2d 920, 921 (Tex. 1998). See PJC 115.4 Comment. 


Foreseeability. “Foreseeability is a fundamental prerequisite to the recovery of 
consequential damages for breach of contract.” Basic Capital Management, Inc., 348 
S.W.3d at 901. Consequential damages may be recovered only if proved to be the “nat- 
ural, probable, and foreseeable consequence” of the defendant’s breach. Basic Capital 
Management, Inc., 348 S.W.3d at 901-02. 


Caveat. Damages usually characterized as consequential may be deemed direct if 
they are so directly related to the contract that they stem as a matter of law from the 
breach. Conversely, not all factually foreseeable damages are legally recoverable. See 
Myrtle Springs Reverted Independent School District v. Hogan, 705 S.W.2d 707, 710 
(Tex. App.—Texarkana 1985, writ ref’d n.r.e.) (loss of earning capacity and mental 
anguish not recoverable for breach of teaching contract). 


Lost profits. If lost profits are not proved with reasonable certainty but are 
merely speculative, no recovery is allowed as a matter of law, and this instruction 
should not be included in the damages question. Texas Instruments, Inc. v. Teletron 
Energy Management, Inc., 877 S.W.2d 276, 278-81 (Tex. 1994); see Southwestern 
Energy Production Co. v. Berry-Helfand, 491 S.W.3d 699, 711 (Tex. 2016). If, how- 
ever, there is legally sufficient evidence of lost profits, a fact question is raised. South- 
west Battery Corp. v. Owen, 115 S.W.2d 1097, 1099 (Tex. 1938). 


UCC cases. For transactions covered by article 2 of the Uniform Commercial 


Code, see Tex. Bus. & Com. Code § 2.715(b)(1) (Tex. UCC) (buyer’s consequential 
damages). 


420 


DAMAGES PJC 115.6 


PJC 115.6 Question on Promissory Estoppel—Reliance Damages 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that resulted from his reliance 
on Don Davis’s promise? 


Consider the following elements of damages, if any, and none other. 
[Insert appropriate instructions. ] 


Do not add any amount for interest on damages, if any. 
Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





COMMENT 


When to use. PJC 115.6 and appropriate instructions tailored to the specific reli- 
ance damages alleged by the plaintiff should be submitted following the liability ques- 
tion for promissory estoppel. See PJC 101.41. 


Reliance damages only. In a claim based on promissory estoppel, the plaintiff is 
not entitled to recover expectancy damages or to receive the full benefit of the bargain. 
Only reliance damages are allowed. Fretz Construction Co. v. Southern National 
Bank, 626 S.W.2d 478, 483 (Tex. 1981). 
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Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 
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PJC 115.7 Question on Quantum Meruit Recovery 


[Insert predicate, PJC 115.1.] 
QUESTION 


What is the reasonable value of such compensable work at the time and 
place it was performed? 
Answer in dollars and cents, if any. 


Answer: 





COMMENT 


When to use. PJC 115.7 submits the measure of recovery for quantum meruit. 
Hill v. Shamoun & Norman, LLP, 544 S.W.3d 724, 733 (Tex. 2018) (“The measure of 
damages for recovery under a quantum-meruit theory is the reasonable value of the 
work performed and the materials furnished.”). See, e.g., Heldenfels Bros. v. City of 
Corpus Christi, 832 S.W.2d 39, 41 (Tex. 1992) (allowing for recovery under quantum 
meruit for services and materials); Texas Delta Upsilon Foundation v. Fehr, 307 
S.W.2d 124, 127 (Tex. App—Austin 1957, writ ref’d n.r.e.). The question must be 
predicated on an affirmative finding that the work is compensable under this theory. 
See PJC 101.42. 
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PJC 115.8 Defensive Instruction on Mitigation—Contract Damages 


Do not include in your answer any amount that you find Paul Payne could 
have avoided by the exercise of reasonable care. 


COMMENT 


When to use. Ifthe evidence raises a question about the plaintiff s failure to miti- 
gate damages after the defendant’s actionable conduct, an instruction on mitigation 
should be included with the damages question. Alexander & Alexander of Texas, Inc. 
v. Bacchus Industries, Inc., 754 S.W.2d 252, 253 (Tex. App.—El Paso 1988, writ 
denied). 


Defendant’s burden of proof. Failure to mitigate is an affirmative defense, and 
the burden of proof is on the party asserting such a failure. The supreme court has 
approved the submission of affirmative defenses by instruction, “provided that the 
burden of proof is properly placed.” Cropper v. Caterpillar Tractor Co., 754 S.W.2d 
646, 651 (Tex. 1988). Where appropriate, the trial court may specifically state the bur- 
den of proof by supplementing the above instruction or the general instructions (see 
PJC 100.3), or the trial court may submit a question on the defense. The defendant 
must offer evidence showing not just the plaintiff s lack of care but also the amount by 
which the damages were increased by such failure to mitigate. Cocke v. White, 697 
S.W.2d 739, 744 (Tex. App.—Corpus Christi-Edinburg 1985, writ ref’d n.re.); R.A. 
Corbett Transport, Inc. v. Oden, 678 S.W.2d 172, 176 (Tex. App.—Tyler 1984, no 
writ); Copenhaver v. Berryman, 602 S.W.2d 540, 544 (Tex. App.—Corpus Christi— 
Edinburg 1980, writ ref’d n.re.). 


Settlement offers and expense to plaintiff of mitigation. The supreme court has 
held that a mere refusal to accept a settlement offer cannot support submission of a 
mitigation-of-damages instruction and that the long-standing law of this state requires 
a claimant to mitigate damages only if it can do so with “trifling expense or with rea- 
sonable exertions.” Gunn Infiniti, Inc. v. O’Byrne, 996 S.W.2d 854, 857 (Tex. 1999). 


DTPA and Insurance Code. Several appellate opinions have cited the duty to 
mitigate as grounds for allowing DTPA consumers to recover mitigation expenses as 
actual damages. See, e.g., Hycel, Inc. v. Wittstruck, 690 S.W.2d 914, 924 (Tex. App.— 
Waco 1985, writ dism’d); Orkin Exterminating Co. v. LeSassier, 688 S.W.2d 651, 653 
(Tex. App.—Beaumont 1985, no writ). The duty to mitigate has been used defensively 
in DTPA and Insurance Code suits. See, e.g., Pinson v. Red Arrow Freight Lines, Inc., 
801 S.W.2d 14, 15 (Tex. App.—Austin 1990, no writ) (DTPA); Alexander & Alexan- 
der of Texas, Inc., 754 S.W.2d at 253 (Insurance Code article 21.21). 


Mitigation damages. Mitigation may also be the basis for an affirmative recov- 
ery of damages for the plaintiff. See PJC 115.4. 
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UCC cases. A buyer’s recovery of consequential damages is limited to those 
“which could not reasonably be prevented by cover or otherwise.” Tex. Bus. & Com. 
Code § 2.715(b)(1) (Tex. UCC). 
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PJC 115.9 Question and Instruction on Deceptive Trade Practice 
Damages 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that resulted from such con- 
duct? 


Consider the following elements of damages, if any, and none other. 


[Insert appropriate instructions. 
See examples in PJC 115.4 and 115.10.] 


In answering questions about damages, answer each question separately. Do 
not increase or reduce the amount in one answer because of your answer to any 
other question about damages. Do not speculate about what any party’s ulti- 
mate recovery may or may not be. Any recovery will be determined by the 
court when it applies the law to your answers at the time of judgment. Do not 
add any amount for interest on damages, if any. 


Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 
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COMMENT 


When to use. PJC 115.9 should be predicated on a “Yes” answer to PJC 102.1, 
102.7, or 102.8, finding a violation of section 17.46(b) of the Texas Deceptive Trade 
Practices-Consumer Protection Act (Tex. Bus. & Com. Code §§ 17.41—.63) (DTPA), 
an unconscionable action, or a breach of warranty. It may be adapted for use in most 
DTPA cases by the addition of appropriate instructions setting out legally available 
measures of damages. See PJC 115.4 and 115.10. 


Instruction required. PJC 115.9 should not be submitted without an instruction 
on the appropriate measures of damages. See Jackson v. Fontaine’s Clinics, Inc., 499 
S.W.2d 87, 90 (Tex. 1973). 


Alternative measures. The DTPA permits the injured consumer to recover the 
greatest amount of actual damages caused by the wrongful conduct. Thus, the con- 
sumer may submit to the jury alternative measures of damages for the same loss and 
then elect after the verdict the recovery desired by waiving the surplus findings on 
damages. Kish v. Van Note, 692 S.W.2d 463, 466-67 (Tex. 1985). Similarly, if the 
DTPA claim is only one of several theories of recovery, each cause of action will have 
its own damages question inquiring about similar claims of damages. 


Separating elements of damages. Based on Tex. Civ. Prac. & Rem. Code 
§ 41.008(a), the Committee suggests separating economic from other compensatory 
damages. Separating economic from noneconomic and past from future damages is 
required— 


1. to allow the court to apply the limits on recovery of exemplary damages 
based on economic and noneconomic damages as required by Tex. Civ. Prac. & 
Rem. Code § 41.008(b); 


2. to allow calculation of prejudgment interest on damages in cases gov- 
ered by Tex. Fin. Code § 304.1045 (for final judgments signed or subject to appeal 
on or after September 1, 2003); and 


3. to allow the court to apply the proper standards for recovery of economic, 
mental anguish, and additional damages under DTPA § 17.50(b). 


See PJC 115.10 for sample damages instructions. 


In addition, broad-form submission of multiple elements of damages may lead to 
harmful error if there is a proper objection raising insufficiency of the evidence to sup- 
port one or more of the elements submitted. Harris County v. Smith, 96 S.W.3d 230, 
233-34 (Tex. 2002). If there is any question about the sufficiency of the evidence to 
support one or more of the elements, the Committee recommends that the elements of 
damages be separately submitted to the jury. 


Instruction on considering elements separately. Golden Eagle Archery, Inc. v. 
Jackson, 116 S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving 
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undefined or potentially overlapping categories of damages. In those cases, the follow- 
ing language should be substituted for the instruction to consider each element sepa- 
rately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 
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PJC 115.10 Sample Instructions—Deceptive Trade Practice Damages 


Explanatory note: Damages instructions in DTPA actions are often necessarily 
fact-specific. Unlike most other form instructions in this volume, therefore, the follow- 
ing sample instructions are illustrative only, using a hypothetical situation to give a few 
examples of how instructions may be worded to submit various legal measures of dam- 
ages for use in connection with the DTPA damages question, PJC 115.9. 


Sample A—Loss of the benefit of the bargain 


The difference, if any, in the value of the paint job as it was received and the 
value it would have had if it had been as [represented] [warranted]. The differ- 
ence in value, if any, shall be determined at the time and place the paint job was 
done. 

Sample B—Out of pocket 


The difference, if any, in the value of the paint job as it was received and the 
price Paul Payne paid for it. The difference, if any, shall be determined at the 
time and place the paint job was done. 

Sample C—Expenses 

The reasonable and necessary cost to repaint the truck. 

The reasonable and necessary interest expense that Paul Payne incurred on 
the loan he received to pay for the paint job. 

Sample D—Loss of use 

[The reasonable and necessary expense incurred in renting a car.] [The rea- 
sonable rental value of a replacement vehicle. | 
Sample E—Lost profits 

Paul Payne’s lost profits sustained in the past. 

Paul Payne’s lost profits that, in reasonable probability, he will sustain in the 
future. 

Sample F—Lost time 


The reasonable value of the time spent by Paul Payne correcting or attempt- 
ing to correct the problems with the paint job. 
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Sample G—Damage to credit 

Damage to Paul Payne’s credit reputation sustained in the past. 

Damage to Paul Payne’s credit reputation that, in reasonable probability, he 
will sustain in the future. 
Sample H—Medical care 

Medical care in the past. 

Medical care that, in reasonable probability, Paul Payne will sustain in the 
future. 
Sample I—Loss of earning capacity 

Loss of earning capacity sustained in the past. 

Loss of earning capacity that, in reasonable probability, Paul Payne will sus- 
tain in the future. 
Sample J—Mental anguish 

Paul Payne’s mental anguish sustained in the past. 


Paul Payne’s mental anguish that, in reasonable probability, he will sustain 
in the future. 


COMMENT 


When to use. See explanatory note above. Because damages instructions in 
DTPA suits are necessarily fact-specific, no true “pattern” instructions are given— 
only samples of damages available in DTPA actions. This list is not exhaustive. The 
samples are illustrative only, adapted to a hypothetical fact situation, and must be 
rewritten to fit the particular damages raised by the pleadings and proof. Instructions 
on one or more measures of damages must be submitted with the DTPA damages 
question, PJC 115.9. In addition to the measures outlined above, any of the common- 
law measures of damages for breach of contract may be available to the plaintiff in a 
DTPA action. See PJC 115.4. 


Separating elements of damages. Based on Tex. Civ. Prac. & Rem. Code 
§ 41.008(a), the Committee suggests separating economic from other compensatory 
damages. Separating economic from noneconomic and past from future damages is 
required— 
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1. to allow the court to apply the limits on recovery of exemplary damages 
based on economic and noneconomic damages as required by Tex. Civ. Prac. & 
Rem. Code § 41.008(b); 


2. to allow calculation of prejudgment interest on damages in cases gov- 
ered by Tex. Fin. Code § 304.1045 (for final judgments signed or subject to appeal 
on or after September 1, 2003); and 


3. to allow the court to apply the proper standards for recovery of economic, 
mental anguish, and additional damages under Tex. Bus. & Com. Code § 17.50(b) 
(DTPA). 


Available measures. Damages available to DTPA plaintiffs are those recoverable 
at common law. Brown v. American Transfer & Storage Co., 601 S.W.2d 931, 939 
(Tex. 1980). Traditional measures of damages for misrepresentation are the out-of- 
pocket and benefit-of-the-bargain measures, the first two samples listed above. W.O. 
Bankston Nissan, Inc. v. Walters, 754 S.W.2d 127, 128 (Tex. 1988); Leyendecker & 
Associates v. Wechter, 683 S.W.2d 369, 373 (Tex. 1984). Cost of repair is another rec- 
ognized measure. Nobility Homes of Texas, Inc. v. Shivers, 557 S.W.2d 77, 78 n.1 (Tex. 
1977). Damages for cost of repair and diminution in value may or may not be duplica- 
tive. See Houston Unlimited, Inc. Metal Processing v. Mel Acres Ranch, 443 S.W.3d 
820, 827 (Tex. 2014). A wide variety of incidental and consequential damages are 
recoverable. Henry S. Miller Co. v. Bynum, 836 S.W.2d 160, 162 (Tex. 1992); Kish v. 
Van Note, 692 S.W.2d 463, 466-67 (Tex. 1985). Except as specifically provided in 
DTPA § 17.50(b), (h), damages for bodily injury or death or for the infliction of men- 
tal anguish are exempted from DTPA coverage. DTPA § 17.49(e). 


Alternative measures. The DTPA permits the injured consumer to recover the 
greatest amount of actual damages caused by the wrongful conduct. Thus, the con- 
sumer may submit to the jury alternative measures of damages for the same loss and 
then elect after the verdict the recovery desired by waiving the surplus findings on 
damages. Kish, 692 S.W.2d at 466-67. 


Separate answer for each element. Broad-form submission of multiple elements 
of damages may lead to harmful error if there is a proper objection raising insuffi- 
ciency of the evidence to support one or more of the elements submitted. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002). If there is any question about the 
sufficiency of the evidence to support one or more of the elements, the Committee rec- 
ommends that the elements of damages be separately submitted to the jury. 


Loss of use. The consumer does not need to actually incur out-of-pocket expenses 
to recover for loss of use of an item. Evidence of the reasonable rental value of the 
substitute is sufficient. Luna v. North Star Dodge Sales, Inc., 667 S.W.2d 115, 118-19 
(Tex. 1984). 


Expenses. Recoverable damages include reasonably necessary expenses shown 
to be factually caused by the defendant’s conduct. Kish, 692 S.W.2d at 466. In Jacobs 
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v. Danny Darby Real Estate, Inc., 750 S.W.2d 174, 175 n.2 (Tex. 1988), the supreme 
court raised, but because it was not asserted by point of error, left unanswered, the 
question of whether those expenses must be proved reasonable and necessary. 


Lost time. See Village Mobile Homes, Inc. v. Porter, 716 S.W.2d 543, 549-50 
(Tex. App.—Austin 1986, writ ref d n.t.e.), and Ybarra v. Saldana, 624 S.W.2d 948, 
951-52 (Tex. App.—San Antonio 1981, no writ), abrogation on other grounds recog- 
nized by Milt Ferguson Motor Co. v. Zeretzke, 827 S.W.2d 349 (Tex. App.—San Anto- 
nio 1991, no writ), for discussion of damages for lost time. 


Consideration paid. Another accepted measure of damages is the consumer’s net 
economic loss, determined by subtracting the amount of any benefits received from 
the consideration the consumer has paid. For example, in Woo v. Great Southwestern 
Acceptance Corp., 565 S.W.2d 290, 298 (Tex. App.—Waco 1978, writ ref d n.r.e.), the 
consumer recovered as damages the amount paid for a distributorship, less the value of 
certain materials she had received, and in Henry S. Miller Co. v. Bynum, 797 S.W.2d 
51, 54 (Tex. App.—Houston [1st Dist.] 1990), aff'd, 836 S.W.2d 160 (Tex. 1992), the 
consumer recovered the amounts spent to open a business, less the amount he 
recouped when the business was sold. If the consumer receives nothing or if what is 
received is worthless, then the recovery under this measure of damages would be sim- 
ply the consideration paid. Vogelsang v. Reece Import Autos, Inc., 745 S.W.2d 47, 48 
(Tex. App.—Dallas 1987, no writ), abrogated on other grounds by E.I. du Pont de 
Nemours & Co. v. Robinson, 923 S.W.2d 549, 554 (Tex. 1995). In addition to being a 
measure of damages, restoration of money paid is available under a theory of rescis- 
sion and restitution in DTPA § 17.50(b)(3). Cruz v. Andrews Restoration, Inc., 364 
S.W.3d 817, 824-27 (Tex. 2012). 


Medical care. If there is a question whether medical expenses are reasonable or 
medical care is necessary, the phrase Reasonable expenses for necessary medical care 
should be substituted for the phrase Medical care in sample H. 


No foreseeability required. Proof of foreseeability is not required to recover 
consequential damages, such as lost profits, under the DTPA. Howell Crude Oil Co. v. 
Donna Refinery Partners, Ltd., 928 S.W.2d 100, 110-11 (Tex. App.—Houston [14th 
Dist.] 1996, writ denied); Hycel, Inc. v. Wittstruck, 690 S.W.2d 914, 922-23 (Tex. 
App.—Waco 1985, writ dism’d); cf. Investors, Inc. v. Hadley, 738 S.W.2d 737, 739 
(Tex. App.—Austin 1987, writ denied). 


Mental anguish. Mental anguish damages may be recoverable in DTPA actions if 
the trier of fact finds the conduct was committed knowingly, DTPA § 17.50(b)(1), or if 
a claimant is granted the right to bring a cause of action under the DTPA by “another 
law,” DTPA § 17.50(h). 
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PJC 115.11 Question on Additional Damages—Deceptive Trade 
Practices 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, in addition to actual damages, should be 
awarded to Paul Payne against Don Davis because Don Davis’s conduct was 
committed [Anowingly] [intentionally]? 


Answer in dollars and cents, if any. 


Answer: 





COMMENT 


When to use. PJC 115.11 should be predicated on a jury finding that the defen- 
dant’s deceptive trade practice, breach of warranty, or unconscionable act was commit- 
ted knowingly or intentionally. See PJC 102.21. 


Factors to consider. In light of the constitutional concerns raised in Transporta- 
tion Insurance Co. v. Moriel, 879 S.W.2d 10, 26-30 (Tex. 1994), an instruction on the 
exemplary damages factors set out at PJC 115.38 should be submitted with the ques- 
tion at PJC 115.11. See also TXO Production Corp. v. Alliance Resources Corp., 509 
U.S. 443 (1993); Pacific Mutual Life Insurance Co. v. Haslip, 499 U.S. 1 (1991). 
Some trial courts have, without objection, given instructions similar to the definition 
of exemplary damages in connection with submission of these DTPA enhancement 
damages. See, e.g., Ortiz v. Flintkote Co., 761 S.W.2d 531, 537 (Tex. App.—Corpus 
Christi-Edinburg 1988, writ denied); Rendon v. Sanchez, 737 S.W.2d 122, 125-26 
(Tex. App.—San Antonio 1987, no writ). 


Treble damages. 


DTPA suits. A finding of knowing or intentional conduct is required for any 
award of discretionary damages. Tex. Bus. & Com. Code § 17.50(b)(1) (DTPA). See 
PJC 102.21. 


Insurance Code chapter 541 suits. The Insurance Code makes additional damages 
discretionary with the trier of fact if the defendant acted knowingly. USAA Texas 
Lloyds Co. v. Menchaca, 545 S.W.3d 479, 488 (Tex. 2018). The plaintiff should sub- 
mit the question of knowing conduct as in PJC 102.21 and then should ask the jury to 
determine the amount of additional damages as in PJC 115.11. See Tex. Ins. Code 
§ 541.152(b). 
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Recovery of treble damages is the same whether the claim is brought directly under 
chapter 541 or is brought through DTPA § 17.50(a)(4). In Vail v. Texas Farm Bureau 
Mutual Insurance Co., 754 S.W.2d 129, 137 (Tex. 1988), the supreme court held that 
this DTPA section “incorporates article 21.21 [now chapter 541]... in its entirety,” 
including its treble damages provision. 


Cap on treble damages. The maximum recovery under DTPA § 17.50(b)(1) is 
treble damages. Jim Walter Homes, Inc. v. Valencia, 690 S.W.2d 239, 241 (Tex. 1985). 
Rather than submit to the jury the rather convoluted formula in section 17.50(b)(1), it 
is preferable to have the jury supply whatever amount it wishes as “additional dam- 
ages” and have the court impose the statutory ceiling on the recovery actually awarded 
at judgment. 
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PJC 115.12 Contribution—Deceptive Trade Practices Act and 
Insurance Code Chapter 541 (Comment) 


DTPA and Insurance Code incorporate existing principles. DTPA section 
17.555 provides that a DTPA defendant “may seek contribution or indemnity from one 
who, under the statute law or at common law, may have liability for the damaging 
event of which the consumer complains.” Tex. Bus. & Com. Code § 17.555 (DTPA). 
No new contribution scheme was created; rather, the section incorporates “existing 
principles of contribution and indemnity law into DTPA cases.” Plas-Tex, Inc. v. U.S. 
Steel Corp., 772 S.W.2d 442, 446 (Tex. 1989). Though the Insurance Code does not 
have a section like DTPA § 17.555 incorporating existing contribution principles, the 
supreme court applied the original statutory pro rata scheme in chapter 32 of the Civil 
Practice and Remedies Code to an article 21.21 (now chapter 541) case in Stewart Title 
Guaranty Co. v. Sterling, 822 S.W.2d 1, 6 n.7 (Tex. 1991), overruled in part on other 
grounds by Tony Gullo Motors I, L.P. v. Chapa, 212 S.W.3d 299 (Tex. 2006). 


1995 DTPA amendments. In DTPA causes of action accruing on or after Sep- 
tember 1, 1995, and for all such suits filed on or after September 1, 1996, contribution 
is governed by chapter 33 of the Texas Civil Practice and Remedies Code. See Tex. 
Civ. Prac. & Rem. Code § 33.002(a)(2); see also Acts 1995, 74th Leg., R.S., ch. 414, 
§ 20(b) (H.B. 668), eff. Sept. 1, 1995. For a discussion and a sample submission, see 
PJC 115.36 comment, “Contribution defendants.” 
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PJC 115.13 Question and Instruction on Actual Damages under 
Insurance Code Chapter 541 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that were caused by such 
unfair or deceptive act or practice? 


Consider the following elements of damages, if any, and none other. 


[Insert appropriate instructions. 
See examples in PJC 115.10.] 


In answering questions about damages, answer each question separately. Do 
not increase or reduce the amount in one answer because of your answer to any 
other question about damages. Do not speculate about what any party’s ulti- 
mate recovery may or may not be. Any recovery will be determined by the 
court when it applies the law to your answers at the time of judgment. Do not 
add any amount for interest on damages, if any. 


Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 
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COMMENT 


When to use. PJC 115.13 should be used if the insured is claiming damages for a 
violation of Tex. Ins. Code ch. 541. PJC 115.13 should be predicated on a “Yes” 
answer to PJC 102.14. 


Instruction required. PJC 115.13 should not be submitted without an instruction 
on the appropriate measures of damages. See Jackson v. Fontaine’s Clinics, Inc., 499 
S.W.2d 87, 90 (Tex. 1973). See PJC 115.10 for sample instructions. 


Policy benefits. The supreme court has identified certain circumstances in which 
policy benefits are recoverable. USAA Texas Lloyds Co. v. Menchaca, 545 S.W.3d 
479, 489 (Tex. 2018). Unless both the amount and causation of policy benefits as dam- 
ages are conclusively established, the Committee believes it prudent to submit this ele- 
ment of damages to the jury. 


Mental anguish. Mental anguish damages may not be recovered under the DTPA 
or Insurance Code chapter 541 unless a knowing violation is shown. Beaston v. State 
Farm Life Insurance Co., 861 S.W.2d 268, 278 (Tex. App.—Austin 1993), rev’d on 
other grounds, 907 S.W.2d 430, 435-36 (Tex. 1995) (former article 21.21). 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 
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Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 
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PJC 115.14 Question and Instruction on Actual Damages for Breach 
of Duty of Good Faith and Fair Dealing 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that were proximately caused 
by such conduct? 


[Insert definition of proximate cause, PJC 100.13.] 
Consider the following elements of damages, if any, and none other. 


[Insert appropriate instructions. See sample instructions 
in PJC 115.10 for format.] 


In answering questions about damages, answer each question separately. Do 
not increase or reduce the amount in one answer because of your answer to any 
other question about damages. Do not speculate about what any party’s ulti- 
mate recovery may or may not be. Any recovery will be determined by the 
court when it applies the law to your answers at the time of judgment. Do not 
add any amount for interest on damages, if any. 


Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 
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COMMENT 


When to use. PJC 115.14 should be used if the insured is claiming damages other 
than policy benefits. PJC 115.14 should be predicated on a “Yes” answer to PJC 103.1. 


Instruction required. PJC 115.14 should not be submitted without an instruction 
on the appropriate measures of damages. See Jackson v. Fontaine’s Clinics, Inc., 499 
S.W.2d 87, 90 (Tex. 1973). See PJC 115.10 for sample instructions. 


Proximate cause. For a definition of proximate cause, see PJC 100.13. 


Policy benefits. Unpaid benefits due under the policy may or may not be recover- 
able as damages, depending on the circumstances of the case. In 2018, the Texas 
Supreme Court said that, while generally an insured cannot recover policy benefits as 
actual damages caused by an insurer’s statutory violation absent a finding that the 
insured had a contractual right to the benefits under the insurance policy, “the issue is 
complicated and involves several related questions.” USAA Texas Lloyds Co. v. Men- 
chaca, 545 S.W.3d 479, 489 (Tex. 2018). Menchaca “distill[ed] from our decisions 
five distinct but interrelated rules that govern the relationship between contractual and 
extra-contractual claims in the insurance context.” Menchaca, 545 S.W.3d at 489. In 
drafting the damage charge in a good faith and fair dealing case, practitioners should 
review Menchaca’s discussion of the foregoing five rules, as well as Menchaca’s dis- 
cussion about the need in drafting the charge in these kinds of cases to avoid “the risk 
of conflicting [jury] answers.” Menchaca, 545 S.W.3d at 501-03. See PJC 101.57 and 
101.58. See also Aldous v. Darwin National Assurance Co., 889 F.3d 798, 799 (Sth 
Cir. 2018) (“Menchaca repudiated the independent-injury rule, clarifying instead that 
‘an insured who establishes a right to receive benefits under an insurance policy can 
recover those benefits as “actual damages” under the statute if the insurer’s statutory 
violation causes the loss of benefits.’’). 


Damages other than policy benefits. If there is delay or denial of payment of an 
insurance claim, there may be personal injury damages, damage to credit, lost profits, 
and other damages. For sample instructions that may apply, see PJC 115.10. 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 
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Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 
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PJC 115.15 Remedies for Breach of Fiduciary Duty (Comment) 


Jury questions. Whether equitable relief is granted is for the court to decide 
based on “the equity of the circumstances”; however, the jury must resolve any con- 
tested fact issues. See Burrow v. Arce, 997 S.W.2d 229, 245 (Tex. 1999), cited with 
approval in Hill v. Shamoun & Norman, LLP, 544 S.W.3d 724, 741 (Tex. 2018). Fact 
disputes for the jury to decide may include the existence of a breach, the agent’s culpa- 
bility, the value of the agent’s services, the amount of contractual consideration paid, 
and the existence and amount of any harm to the principal. The court will then decide 
whether the breach was clear and serious and whether the remedy would be equitable 
and just. See Burrow, 997 S.W.2d at 245-46. 


Equitable relief generally. Where a fiduciary who breaches his duty has profited 
or benefited from a transaction with the beneficiary, as described in PJC 104.2—104.5, 
the plaintiff is entitled to equitable relief (such as rescission, constructive trust, profit 
disgorgement, or fee forfeiture) without having to show that the breach caused dam- 
ages. First United Pentecostal Church of Beaumont v. Parker, 514 S.W.3d 214, 222 
(Tex. 2017); Burrow, 997 S.W.2d at 238, 240; see also Restatement (Third) of Agency 
§ 8.01 cmt. d (2006) (listing remedies). Where willful actions constituting a fiduciary 
breach also amount to fraudulent inducement, the contractual consideration received 
by the fiduciary is recoverable regardless of whether the breach caused actual dam- 
ages. ERI Consulting Engineers, Inc. v. Swinnea, 318 S.W.3d 867, 873 (Tex. 2010). 


Rescission. The court may grant rescission of a transaction accomplished by a 
breach of the defendant’s fiduciary duty. See Allison v. Harrison, 156 S.W.2d 137, 140 
(Tex. 1941) (purchase of land done without full disclosure by the fiduciary was void- 
able and could be set aside at plaintiff's option, even without proof that the price 
obtained was unreasonable); see also Schiller v. Elick, 240 S.W.2d 997, 1000 (Tex. 
1951) (setting aside deed obtained through fiduciary’s breach). 


Constructive trust. The court may impose a constructive trust to restore property 
or profits lost through the fiduciary’s breach. See Consolidated Gas & Equipment Co. 
v. Thompson, 405 S.W.2d 333, 336-37 (Tex. 1966); International Bankers Life Insur- 
ance Co. v. Holloway, 368 S.W.2d 567, 577 (Tex. 1963), superseded by statute on 
other grounds; Slay v. Burnett Trust, 187 S.W.2d 377, 388 (Tex. 1945). 


Injunction. The court may grant injunctive relief. Hyde Corp. v. Huffines, 314 
S.W.2d 763, 773 (Tex. 1958) (injunction allowed to prevent damage through abuse of 
confidence in wrongfully appropriating trade secrets); Elcor Chemical Corp. v. Agri- 
Sul, Inc., 494 S.W.2d 204, 212 (Tex. App.—Dallas 1973, writ ref’d n.r.e.) (enjoining 
unfair use of trade secret by party breaching fiduciary relationship). See also Tex. Civ. 
Prac. & Rem. Code ch. 65. 


Statutory remedies. Under appropriate circumstances, the court may— 


1. compel a trustee to perform the trustee’s duties; 
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2. enjoin the trustee from committing a breach of trust; 
3. compel the trustee to redress a breach of trust; 
4 order a trustee to account; 


5. appoint a receiver to take possession of the trust property and administer 
the trust; 


6. suspend the trustee; 
7. remove the trustee, as provided by Tex. Prop. Code § 113.082; 
8. reduce or deny compensation to the trustee; 


9. void an act of the trustee, impose a lien or a constructive trust on trust 
property, or trace trust property of which the trustee wrongfully disposed and 
recover the property or the proceeds from the property; or 


10. “order any other appropriate relief.” 
Tex. Prop. Code § 114.008(a); see also Tex. Civ. Prac. & Rem. Code ch. 64. 
Profit disgorgement, fee forfeiture. See PJC 115.16 and 115.17. 


Actual and exemplary damages. In a proper case, in addition to equitable relief, 
the plaintiff may also recover actual and exemplary damages caused by the fiduciary’s 
breach. Manges v. Guerra, 673 S.W.2d 180, 184 (Tex. 1984); see also Cantu v. Butron, 
921 S.W.2d 344, 351-53 (Tex. App.—Corpus Christi-Edinburg 1996, writ denied). 
See PJC 115.18 (actual damages for breach of fiduciary duty) and 115.37 and 115.38 
(exemplary damages). 
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PJC 115.16 Question on Profit Disgorgement—Amount of Profit 


QUESTION 

What was the amount of Don Davis’s profit in [describe the transaction in 
question, e.g., Don Davis’s leasing of mineral rights to himself |? 

Answer in dollars and cents, if any. 


Answer: 





COMMENT 


When to use. Profit disgorgement does not present a jury question. If the amount 
of profit is disputed, however, PJC 115.16 may be used. See PJC 115.15. 


Amount of profit. A fiduciary cannot use his position to gain any benefit for 
himself at the expense of his principal. Schiller v. Elick, 240 S.W.2d 997, 999 (Tex. 
1951); Fitz-Gerald v. Hull, 237 S.W.2d 256, 264-65 (Tex. 1951); Slay v. Burnett Trust, 
187 S.W.2d 377, 388 (Tex. 1945); MacDonald v. Follett, 180 S.W.2d 334, 338 (Tex. 
1944). A fiduciary must account for, and yield to the beneficiary, any profit that he 
makes as a result of a breach of his fiduciary duty. International Bankers Life Insur- 
ance Co. v. Holloway, 368 S.W.2d 567, 576-77 (Tex. 1963); Restatement (Third) of 
Agency §§ 8.01 cmt. d(1), 8.02 (2006). 
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PJC 115.17 Question on Fee Forfeiture—A mount of Fee 


QUESTION 

What was the amount of Don Davis’s fees in [describe the transaction in 
question, e.g., Don Davis’s brokerage of the real estate transaction]? 

Answer in dollars and cents, if any. 


Answer: 





COMMENT 


When to use. If the amount of the fiduciary’s fee is disputed, PJC 115.17 should 
be used. Once the amount of the fee has been established, the court determines as a 
matter of equity the amount, if any, to be forfeited. See Burrow v. Arce, 997 S.W.2d 
229, 241 (Tex. 1999); see also PJC 115.15. 


Causation not required. It is not necessary to prove that the fiduciary’s breach 
caused damages to have the fiduciary forfeit fees. Burrow, 997 S.W.2d at 238-40. 


Return of consideration. A trial court may also fashion an equitable remedy that 
requires return of all or part of any benefit received, including contractual consider- 
ation. See ERI Consulting Engineers, Inc. v. Swinnea, 318 S.W.3d 867, 873 (Tex. 
2010) (affirming equitable award of significant part of contractual consideration paid 
by plaintiffs to defendant). If the amount or value of the benefit is in dispute, a modi- 
fied version of PJC 115.17 may be used. 
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PJC 115.18 Question on Actual Damages for Breach of Fiduciary 
Duty 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that were proximately caused 
by such conduct? 


Consider the following elements of damages, if any, and none other. 


[Insert appropriate instructions. 
See examples in PJC 115.4 and 115.10.] 


Do not add any amount for interest on damages, if any. 
Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





COMMENT 


When to use. Breach of fiduciary duty is an independent tort that will support an 
award of actual damages. Manges v. Guerra, 673 S.W.2d 180, 184 (Tex. 1984). A 
fiduciary is liable for any loss or damages suffered by the plaintiff. Slay v. Burnett 
Trust, 187 S.W.2d 377, 391 (Tex. 1945). PJC 115.18 may be used when the plaintiff 
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seeks actual damages in addition to equitable relief or as an alternate remedy. See PJC 
115.5 and 115.20. 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 
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PJC 115.19 Question and Instruction on Direct Damages Resulting 
from Fraud 


[Insert predicate, PJC 115.1.] 
QUESTION 
What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that resulted from such fraud? 
Consider the following elements of damages, if any, and none other. 


[Insert appropriate instructions. See sample instructions in 
PJC 115.4 and 115.10 for format.] 


In answering questions about damages, answer each question separately. Do 
not increase or reduce the amount in one answer because of your answer to any 
other question about damages. Do not speculate about what any party’s ulti- 
mate recovery may or may not be. Any recovery will be determined by the 
court when it applies the law to your answers at the time of judgment. Do not 
add any amount for interest on damages, if any. 


Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 
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COMMENT 


When to use. PJC 115.19 should be predicated on a “Yes” answer to PJC 105.1 or 
105.7 and may be adapted for use in most fraud cases by the addition of appropriate 
instructions setting out legally available measures of direct damages. See PJC 115.4 
and 115.10. If only one measure of damages is supported by the pleadings and proof, 
the measure may be incorporated into the question. 


Instruction required. PJC 115.19 should not be submitted without an instruction 
on the appropriate measures of damages. See Jackson v. Fontaine’s Clinics, Inc., 499 
S.W.2d 87, 90 (Tex. 1973). See PJC 115.4 and 115.10 for sample instructions. 


Direct damages. PJC 115.19 should be used only for the submission of direct 
damages in fraud cases. For a discussion of direct damages, see PJC 115.4 Comment. 
In fraud cases, direct damages are sometimes referred to as general damages—that is, 
damages that are the necessary and usual result of the wrongful act. Baylor University 
v. Sonnichsen, 221 S.W.3d 632, 636 (Tex. 2007). “Two types of direct damages are 
available for common-law fraud: out-of-pocket damages, measured by the difference 
between the value expended versus the value received, and benefit-of-the-bargain 
damages, measured by the difference between the value as represented and the value 
received.” Anderson v. Durant, 550 S.W.3d 605, 614 (Tex. 2018) (citing Zorrilla v. 
Aypco Construction II, LLC, 469 S.W.3d 143, 153 (Tex. 2015)). However, the benefit- 
of-the-bargain measure is not available for fraud that induces a nonbinding contract. 
Anderson, 550 S.W.3d at 614; Zorrilla, 469 S.W.3d at 153 (citing Haase v. Glazner, 62 
S.W.3d 795, 799-800 (Tex. 2001)). “[I]f there is a defect in contract formation, the 
only potentially viable measure of fraud damages is the out-of-pocket measure.” Zor- 
rilla, 469 S.W.3d at 153. 


PJC 115.20 may be used to submit consequential damages, and PJC 115.38 may be 
used to submit exemplary damages. 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 
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Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 


Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 


Damages for securities law violation. Damages are available for a securities law 
violation “if the buyer no longer owns the security.” Tex. Rev. Civ. Stat. art. 581—33A, 
33B. To submit such damages in cases in which the amount is disputed, this question 
should be modified by replacing the word “fraud” with the words “securities law vio- 
lation.” The instruction on the elements of damages should track Tex. Rev. Civ. Stat. 
art. 581—33D(3) or 33D(A4), as applicable. 


If the remedy of rescission is sought, PJC 115.19 should not be submitted. Instead, 
if the amount of money due is disputed, the jury should be asked to determine the 
amount using the formula in Tex. Rev. Civ. Stat. art. 581—33D(1) or 33D(2), as appli- 
cable. 
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PJC 115.20 Question and Instruction on Consequential Damages 
Caused by Fraud 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that were proximately caused 
by such fraud? 


[Insert definition of proximate cause, PJC 100.13.] 
Consider the following elements of damages, if any, and none other. 


[Insert appropriate instructions. See sample instructions in PJC 115.4 
and 115.10 for format, and see PJC 115.5.] 


In answering questions about damages, answer each question separately. Do 
not increase or reduce the amount in one answer because of your answer to any 
other question about damages. Do not speculate about what any party’s ulti- 
mate recovery may or may not be. Any recovery will be determined by the 
court when it applies the law to your answers at the time of judgment. Do not 
add any amount for interest on damages, if any. 


Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 
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COMMENT 


When to use. PJC 115.20 should be predicated on a “Yes” answer to PJC 105.1 or 
105.7 and may be adapted for use in most fraud cases by the addition of appropriate 
instructions setting out legally available measures of damages. See PJC 115.4, 115.5, 
and 115.10. If only one measure of damages is supported by the pleadings and proof, 
the measure may be incorporated into the question. 


Instruction required. PJC 115.20 should not be submitted without an instruction 
on the appropriate measures of damages. See Jackson v. Fontaine’s Clinics, Inc., 499 
S.W.2d 87, 90 (Tex. 1973). See PJC 115.4, 115.5, and 115.10 for sample instructions. 


Proximate cause—consequential damages. PJC 115.20 should be used only for 
the submission of consequential or special damages in fraud cases. Consequential or 
special damages are “those damages which result naturally, but not necessarily, from 
the defendant’s wrongful acts.” J&D Towing, LLC v. American Alternative Insurance 
Corp., 478 S.W.3d 649, 655 (Tex. 2016). To be recoverable, such damages must be the 
“proximate result” of fraud. Airborne Freight Corp. v. C.R. Lee Enterprises, 847 
S.W.2d 289, 295 (Tex. App.—EI Paso 1992, writ denied); El Paso Development Co. v. 
Ravel, 339 S.W.2d 360, 363 (Tex. App.—El Paso 1960, writ ref’d n.r.e.), cited and 
relied on in Trenholm v. Ratcliff, 646 S.W.2d 927, 933 (Tex. 1983); see also Morriss- 
Buick Co. v. Pondrom, 113 S.W.2d 889, 890 (Tex. 1938) (loss resulting directly and 
proximately from fraud). For a description of general and special damages, see Sher- 
rod v. Bailey, 580 S.W.2d 24, 28 (Tex. App.—Houston [1st Dist.] 1979, writ ref'd 
n.r.e.). 


PJC 115.19 should be used to submit direct damages, and PJC 115.38 may be used 
to submit exemplary damages. 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 
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Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 
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PJC 115.21 Question and Instruction on Monetary Loss Caused by 
Negligent Misrepresentation 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that were proximately caused 
by such negligent misrepresentation? 


[Insert definition of proximate cause, PJC 100.13.] 
Consider the following elements of damages, if any, and none other. Do not 
add any amount for interest on past damages, if any. 
Answer separately in dollars and cents for damages, if any. 


The difference, if any, between the value of what Paul Payne received in the 
transaction and the purchase price or value given. 


Answer: 





The economic loss, if any, otherwise suffered in the past as a consequence of 
Paul Payne’s reliance on the misrepresentation. 


Answer: 





The economic loss, if any, that in reasonable probability will be sustained in 
the future as a consequence of Paul Payne’s reliance on the misrepresentation. 


Answer: 





COMMENT 


When to use. PJC 115.21 should be predicated on a “Yes” answer to PJC 105.19. 
If only one measure of damages is supported by the pleadings and proof, the measure 
may be incorporated into the question. 


Instruction required. PJC 115.21 should not be submitted without an instruction 
on the appropriate measures of damages. See Jackson v. Fontaine’s Clinics, Inc., 499 
S.W.2d 87, 90 (Tex. 1973). 


Source of instructions. The measures of damages set forth in the instructions are 
prescribed by Restatement (Second) of Torts § 552B (1977) and have been adopted by 
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the Supreme Court of Texas. Federal Land Bank Ass’n of Tyler v. Sloane, 825 S.W.2d 
439, 442-43 (Tex. 1991); see also D.S.A., Inc. v. Hillsboro Independent School Dis- 
trict, 973 S.W.2d 662, 663-64 (Tex. 1998). In D.S.A., Inc., the court also recognized 
that under Restatement (Second) of Torts § 311 (1965), a party could recover damages 
for risk of physical harm if actual physical harm had resulted from negligent misrepre- 
sentation. D.S.A., Inc., 973 S.W.2d at 664; but see Sloane, 825 S.W.2d at 443 n.4. 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 


Parallel theories. Ifthe negligent misrepresentation cause of action is only one of 
several theories of recovery submitted in the charge and any theory has a different 
legal measure of damages to be applied to a factually similar claim for damages, a sep- 
arate damages question for each theory may be submitted and the following additional 
instruction may be included earlier in the charge: 


In answering questions about damages, answer each question sep- 
arately. Do not increase or reduce the amount in one answer because 
of your answer to any other question about damages. Do not specu- 
late about what any party’s ultimate recovery may or may not be. 
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Any recovery will be determined by the court when it applies the law 
to your answers at the time of judgment. 


Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 
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PJC 115.22 Question on Damages for Intentional Interference with 
Existing Contract or for Wrongful Interference with 
Prospective Contractual Relations 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, proximately caused by such 
interference? 


[Insert definition of proximate cause, PJC 100.13.] 
Consider the following elements of damages, if any, and none other. 


[Insert appropriate instructions. See examples in PJC 115.4 
and instructions in PJC 115.5.] 
Do not add any amount for interest on damages, if any. 
Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





COMMENT 


When to use. PJC 115.22 should be predicated on a “Yes” answer to PJC 106.1 
finding interference with an existing contract or to a question appropriately submitting 
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tortious interference with prospective contractual relations (see PJC 106.3). PJC 
115.22 is used to establish the proximate cause and actual damages elements of inten- 
tional interference with an existing contract as set forth in the Comment to PJC 106.1 
and of wrongful interference with prospective contractual relations as stated in PJC 
106.3. 


Instruction required. PJC 115.22 should not be submitted without an instruction 
on the appropriate measures of damages. See Jackson v. Fontaine’s Clinics, Inc., 499 
S.W.2d 87, 90 (Tex. 1973). See PJC 115.4 and 115.5 for sample instructions. 


Damages. PJC 115.22 submits actual damages in interference cases. For ques- 
tions submitting exemplary damages, see PJC 115.37 and 115.38 and the Comments 
accompanying those questions. 


The basic measure of damages is the same as for breach of contract. American 
National Petroleum Co. v. Transcontinental Gas Pipe Line Corp., 798 S.W.2d 274, 
278 (Tex. 1990) (“The basic measure of actual damages for tortious interference with 
contract is the same as the measure of damages for breach of the contract interfered 
with, to put the plaintiff in the same economic position he would have been in had the 
contract [or relationship] interfered with been actually performed.”). Thus, damages 
for interference with an existing contract or prospective contractual relations include 
the pecuniary loss of the contract’s benefit and consequential losses. American 
National Petroleum Co., 798 S.W.2d at 278. 


Generally, damages for mental anguish are not recoverable for tortious interference 
with contract. Compare Creditwatch, Inc. v. Jackson, 157 S.W.3d 814, 818 (Tex. 
2005) (stating in a case alleging intentional infliction of emotional distress that mental 
anguish is not compensable for tortious interference), and American National Petro- 
leum Co., 798 S.W.2d at 278 (basic measure of actual damages for tortious interfer- 
ence with contract is same as measure of damages for breach of interfered-with 
contract), with City of Tyler v. Likes, 962 S.W.2d 489, 496 (Tex. 1997) (“Mental 
anguish is compensable as the foreseeable result of a breach of . . . a very limited num- 
ber of contracts dealing with intensely emotional non-commercial subjects such as 
preparing a corpse for burial, . . . or delivering news of a family emergency . . . .”). See 
also Soukup v. Sedgwick Claims Management Services, Inc., No. 01-11-00871-CV, 
2012 WL 3134223, at *6—-7 (Tex. App.—Houston [1st Dist.] Aug. 2, 2012, pet. 
dism’d) (mem. op.) (relying on Creditwatch and holding that because mental anguish 
damages are generally not recoverable for breach of contract they are also not recover- 
able for tortious interference with contract; the measure of damages for tortious inter- 
ference “is the same as the measure of damages for breach of the interfered-with 
contract”). 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
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and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Parallel theories. If theories of recovery other than those addressed in PJC 
115.22 are submitted in the charge and any theory has a different legal measure of 
damages to be applied to a factually similar claim for damages, a separate damages 
question for each theory may be submitted and the following additional instruction 
may be included earlier in the charge: 


In answering questions about damages, answer each question sep- 
arately. Do not increase or reduce the amount in one answer because 
of your answer to any other question about damages. Do not specu- 
late about what any party’s ultimate recovery may or may not be. 
Any recovery will be determined by the court when it applies the law 
to your answers at the time of judgment. 


Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 


[PJC 115.23 is reserved for expansion.] 
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PJC 115.24 Sample Instructions on Direct and Incidental Damages— 
Breach of Employment Agreement 


Explanatory note: Damages instructions in a breach of an employment agreement 
case, like contract actions, are necessarily fact-specific and can vary with the circum- 
stances of each case. The elements listed below are those commonly used in employ- 
ment contract cases but do not represent an exhaustive list. These instructions are to be 
used in conjunction with the contract damages question, PJC 115.3. 


Sample A—Lost earnings 


“Lost earnings” equal the present cash value of the employment agreement 
to the employee had it not been breached, less amounts actually earned. 


Sample B—Lost employee benefits other than earnings 


“Benefits” include [sick-leave pay, vacation pay, cost-of-living increases, 
profit-sharing benefits, stock options, pension fund benefits, health insurance, 
life insurance, housing or transportation subsidies, bonuses |. 


Sample C—Loss of insurance coverage 


Losses incurred as a result of the loss of health, life, dental, or similar insur- 
ance coverage. 


Sample D—Mitigation expenses 


Reasonable and necessary expenses in obtaining other employment. 


COMMENT 


When to use. See explanatory note above. Because damages instructions are nec- 
essarily fact-specific, no true “pattern” instructions are given—only samples of gen- 
eral damages available in employment contract actions. This list is not exhaustive. The 
samples are illustrative only and must be rewritten to fit the particular damages raised 
by the pleadings and proof and recoverable under a legally accepted theory. 


Measure of damages. The legal measure of damages for the breach of an 
employment agreement is the present cash value of the agreement to the employee had 
it not been breached, less any amounts the employee should in the exercise of reason- 
able diligence be able to earn through other employment. Gulf Consolidated Interna- 
tional, Inc. v. Murphy, 658 S.W.2d 565, 566 (Tex. 1983); see also Southwest Airlines 
Co. v. Jaeger, 867 S.W.2d 824, 835 (Tex. App.—EI Paso 1993, writ denied) (approv- 


460 


DAMAGES PJC 115.24 


ing jury question and instructions on damages for breach of employment contract); 
Lone Star Steel Co. v. Wahl, 636 S.W.2d 217, 221 (Tex. App.—Texarkana 1982, no 
writ) (measure of damages is all wages past due and all future promised wages less 
what can be earned by reasonable effort in similar employment). There may be ele- 
ments of actual damages that are recoverable other than those listed in PJC 115.24. 


Separate answer for each element. Broad-form submission of multiple elements 
of damages may lead to harmful error if there is a proper objection raising insuffi- 
ciency of the evidence to support one or more of the elements submitted. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002). If there is any question about the 
sufficiency of the evidence to support one or more of the elements, the Committee rec- 
ommends that the elements of damages be separately submitted to the jury. 


Consequential damages. If foreseeability is at issue, see PJC 115.5 and make 
appropriate modifications. 
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PJC 115.25 Defensive Instruction on Mitigation—Breach of 
Employment Agreement Damages 


Do not include in your answer any amount that you find Paul Payne could 
have earned by exercising reasonable diligence in seeking other employment. 


COMMENT 


When to use. PJC 115.25 should be included with the damages question (see PJC 
115.3) if the evidence raises a question about the employee’s failure to mitigate dam- 
ages after the employer’s actionable conduct. Gulf Consolidated International, Inc. v. 
Murphy, 658 S.W.2d 565, 566 (Tex. 1983). 


The general rules concerning mitigation found at the Comment to PJC 115.8 are 
also applicable to mitigation in employment contracts. 


Source of instruction. PJC 115.25 is derived from Gulf Consolidated Interna- 
tional, Inc., 658 S.W.2d at 566, and Lee-Wright, Inc. v. Hall, 840 S.W.2d 572, 581 
(Tex. App.—Houston [1st Dist.] 1992, no writ). See also PJC 115.8. 
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PJC 115.26 Question and Instruction on Damages for Wrongful 
Discharge for Refusing to Perform an Illegal Act 


QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that resulted from such con- 
duct? 


Consider the following elements of damages, if any, and none other. Answer 
separately in dollars and cents for damages, if any. 


1. Lost earnings that were sustained in the past. 


Answer: 





2. Lost earnings that, in reasonable probability, will be sustained in 
the future. 


Answer: 





3. Lost employee benefits other than earnings that were sustained in 
the past. 


Answer: 





4. Lost employee benefits other than earnings that, in reasonable prob- 
ability, will be sustained in the future. 


Answer: 





“Benefits” include [sick-leave pay, vacation pay, profit-sharing benefits, 
stock options, pension fund benefits, housing or transportation subsidies, 
bonuses, monetary losses incurred as a result of the loss of health, life, dental, 
or similar insurance coverage]. 


COMMENT 


When to use. PJC 115.26 should be predicated on a “Yes” answer to PJC 107.3, 
finding wrongful discharge for refusing to perform an illegal act. 

Source of question and instruction. The concurring opinion in Sabine Pilot Ser- 
vice, Inc. v. Hauck suggests that Tex. Lab. Code § 451.001 (formerly article 8307c), 
prohibiting firing an employee for filing a workers’ compensation claim, should serve 
as a guide for the appropriate measure of damages for wrongful discharge for refusing 
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to perform an illegal act. Sabine Pilot Service, Inc. v. Hauck, 687 S.W.2d 733, 736 
(Tex. 1985) (Kilgarlin, J., concurring). The concurrence suggests that the proper mea- 
sure of damages in such cases includes “loss of wages, both past and those reasonably 
anticipated in the future, and employee and retirement benefits that would have 
accrued had employment continued. It would also include punitive damages.” Sabine 
Pilot Service, Inc., 687 S.W.2d at 736; see also Worsham Steel Co. v. Arias, 831 
S.W.2d 81, 84 (Tex. App.—El Paso 1992, no writ) (approving above as measures of 
damages in article 8307c case). But the Texas Supreme Court has more recently 
allowed that, “in the proper case, Sabine Pilot plaintiffs may recover any reasonable 
tort damages, including punitive damages.” Safeshred, Inc. v. Martinez, 365 S.W.3d 
655, 660-61 (Tex. 2012). There may be other elements of common-law damages, e.g., 
mental anguish, that are recoverable other than those listed in PJC 115.26. The Com- 
mittee expresses no opinion concerning the recoverability of these common-law dam- 
ages. 


Mitigation. For a defensive instruction on mitigation, see PJC 115.8 and 115.25. 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Exemplary damages. No Texas case has established whether exemplary damages 
are recoverable in a Sabine Pilot case. The predicate state of mind or conduct for an 
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award of exemplary damages is set out in Tex. Civ. Prac. & Rem. Code § 41.003(a). See 
PJC 115.37. Cf Azar Nut Co. v. Caille, 734 S.W.2d 667, 669 (Tex. 1987) (exemplary 
damages are within article 8307c (now Tex. Lab. Code § 451.001) “reasonable damages 
suffered by employee” terminated in a retaliatory manner). If exemplary damages are 
recoverable, see PJC 115.38. 


After-acquired evidence of employee misconduct. If the employer has pleaded 
the discovery of evidence of employee misconduct acquired only after the employee’s 
employment was terminated, see PJC 107.8 for the applicable instruction. 
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PJC 115.27 Question and Instructions on Damages for Retaliation 
under Texas Whistleblower Act 


QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that resulted from such con- 
duct? 


Consider the following elements of damages, if any, and none other. 
Do not include interest on any amount of damages you may find. 


Do not include back pay or interest in calculating compensatory damages, if 
any. 


Answer separately in dollars and cents for damages, if any. 
1. Lost wages during the period of suspension or termination. 


Answer: 





2. Lost employee benefits other than loss of earnings. 


“Benefits” include [sick-leave pay, vacation pay, profit-sharing benefits, 
stock options, pension fund benefits, housing or transportation subsidies, 
bonuses, monetary losses incurred as a result of the loss of health, life, den- 
tal, or similar insurance coverage]. 


Answer: 





3. Compensatory damages in the past, which include [emotional pain 
and suffering, inconvenience, mental anguish, loss of enjoyment of life, and 
other noneconomic losses]. 


Answer: 





4. Compensatory damages in the future, which include [economic 
losses, emotional pain and suffering, inconvenience, mental anguish, loss of 
enjoyment of life, and other noneconomic losses]. 


Answer: 
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COMMENT 


When to use. PJC 115.27 should be predicated on a “Yes” answer to PJC 107.4, 
finding retaliation under the Texas Whistleblower Act, Tex. Gov’t Code §§ 554.001- 
.010. 


Source of question and instructions. PJC 115.27 is derived from Tex. Gov’t 
Code § 554.003 and City of Ingleside v. Kneuper, 768 S.W.2d 451, 454 (Tex. App.— 
Austin 1989, writ denied). 


Statutory relief. Tex. Gov’t Code § 554.003 provides for recovery of actual dam- 
ages and attorney’s fees for a violation of the Whistleblower Act. The statute, how- 
ever, does not define “actual damages.” The elements given above are not meant to be 
exclusive, but rather are those most commonly allowed in employment cases. 


The statute also provides for equitable relief in the nature of an injunction or rein- 
statement of employment and/or benefits, which is to be determined by the trial court. 
Tex. Gov’t Code § 554.003; see Caballero v. Central Power & Light Co., 858 S.W.2d 
359 (Tex. 1993) (equitable relief under Texas Commission on Human Rights Act (now 
Texas Labor Code chapter 21) is to be determined by judge). 


Mitigation. For a defensive instruction on mitigation, see PJC 115.8 and 115.25. 
Attorney’s fees. For submission of attorney’s fees, see PJC 115.60. 


Exemplary damages unavailable, post-June 15, 1995, cases. Exemplary dam- 
ages are not available under the Texas Whistleblower Act. Tex. Gov’t Code 
§ 554.003(a). 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
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potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 


After-acquired evidence of employee misconduct. If the employer has pleaded 
the discovery of evidence of employee misconduct acquired only after the employee’s 
employment was terminated, see PJC 107.8 for the applicable instruction. 
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PJC 115.28 Question and Instruction on Damages—Retaliation for 
Seeking Workers’ Compensation Benefits 


QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that resulted from such con- 
duct? 


Consider the following elements of damages, if any, and none other. 
Do not include interest on any amount of damages you may find. 


Do not include back pay or interest in calculating compensatory damages, if 
any. 


Reduce lost wages, if any, by wages earned, if any, in the past and wages, if 
any, which in reasonable probability will be earned in the future. 


Answer separately in dollars and cents for damages, if any. 


1. Lost earnings and employee benefits in the past (between date of 
[discharge or discriminatory event] and today). 


Answer: 





2. Lost earnings and employee benefits that in reasonable probability 
will be lost in the future. 


Answer: 





3. Compensatory damages in the past, which include [emotional pain 
and suffering, inconvenience, mental anguish, loss of enjoyment of life, and 
other noneconomic losses}. 


Answer: 





4. Compensatory damages in the future, which include [emotional 
pain and suffering, inconvenience, mental anguish, loss of enjoyment of life, 
and other noneconomic losses]. 


Answer: 





COMMENT 


When to use. PJC 115.28 should be predicated on a “Yes” answer to PJC 107.5. 
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Source of question and instructions. Tex. Lab. Code § 451.002 provides for 
recovery of reasonable damages. The elements of damages given in PJC 115.28 are 
not meant to be exclusive, but rather are those most commonly allowed in employment 
cases. See, e.g., Carnation Co. v. Borner, 610 S.W.2d 450, 453-54 (Tex. 1980) (per- 
mitting recovery for future lost wages, retirement benefits, and other benefits ascer- 
tainable with reasonable certainty); Pacesetter Corp. v. Barrickman, 885 S.W.2d 256, 
259 (Tex. App.—Tyler 1994, no writ) (award of past and future employee benefits); 
Worsham Steel Co. v. Arias, 831 S.W.2d 81, 85-86 (Tex. App.—E] Paso 1992, no writ) 
(mental anguish as a compensable injury); DeFord Lumber Co. v. Roys, 615 S.W.2d 
235, 237-38 (Tex. App.—Dallas 1981, no writ) (award of damages for lost wages in 
the past). In this instruction, damages for “lost earnings” subsumes the elements of lost 
earnings and loss of earning capacity. See Strauss v. Continental Airlines, Inc., 67 
S.W.3d 428, 435-36 (Tex. App.—Houston [14th Dist.] 2002, no pet.). 


Equitable relief. In addition to the reasonable damages allowed under Tex. Lab. 
Code § 451.002, the trial court may reinstate the employee (Tex. Lab. Code 
§ 451.002(b)) or restrain for cause a violation of section 451.001 (Tex. Lab. Code 
§ 451.003). 


Mitigation. For a defensive instruction on mitigation, see PJC 115.8 and 115.25. 
Exemplary damages. See PJC 115.38. 


After-acquired evidence of employee misconduct. If the employer has pleaded 
the discovery of evidence of employee misconduct acquired only after the employee’s 
employment was terminated, see PJC 107.8 for the applicable instruction. See Trico 
Technologies Corp. v. Montiel, 949 S.W.2d 308 (Tex. 1997). 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
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potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 


[PJC 115.29 is reserved for expansion.] 
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PJC 115.30 Question and Instruction on Unlawful Employment 
Practices Damages 


QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that resulted from such con- 
duct? 


Consider the following elements of damages, if any, and none other. 
Do not include interest on any amount of damages you may find. 


Do not include back pay or interest in calculating compensatory damages, if 
any. 


Answer in dollars and cents for damages, if any. 
1. Back pay. 


“Back pay” is that amount of wages and employment benefits that Paul 
Payne would have earned if he had not been subjected to his employer’s 
unlawful conduct less any wages, unemployment compensation benefits or 
workers’ compensation benefits he received in the interim. 


“Employment benefits” include [sick-leave pay, vacation pay, profit- 
sharing benefits, stock options, pension fund benefits, housing or transporta- 
tion subsidies, bonuses, monetary losses incurred as a result of the loss of 
health, life, dental, or similar insurance coverage]. 


Answer: 





2. Compensatory damages in the past, which include [emotional pain 
and suffering, inconvenience, mental anguish, loss of enjoyment of life, and 
other noneconomic losses]. 


Answer: 





3. Compensatory damages in the future, which include [economic 
losses, emotional pain and suffering, inconvenience, mental anguish, loss of 
enjoyment of life, and other noneconomic losses]. 


Answer: 
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COMMENT 


When to use. PJC 115.30 should be predicated on a “Yes” answer to PJC 107.6. 


Source of question and instruction. PJC 115.30 is based on Tex. Lab. Code 
§§ 21.258, 21.2585. See also Speer v. Presbyterian Children’s Home & Service 
Agency, 847 S.W.2d 227, 228 (Tex. 1993) (Texas Commission on Human Rights Act 
(now Texas Labor Code chapter 21) specifically allows for compensatory relief). 


Equitable relief. In addition to actual and exemplary damages allowed under 
Tex. Lab. Code § 21.2585 and attorney’s fees under Tex. Lab. Code § 21.259, on a 
finding that an employer has engaged in unlawful employment practices, the trial court 
may order an injunction or additional equitable relief under Tex. Lab. Code § 21.258. 
See also Caballero v. Central Power & Light Co., 858 S.W.2d 359, 361 (Tex. 1993) 
(equitable relief under TCHRA (now Texas Labor Code chapter 21) is to be deter- 
mined by judge). 


Attorney’s fees. See PJC 115.60. 


Front pay. “Front pay is an equitable remedy intended to compensate a plaintiff 
for future lost wages and benefits.” Texas Youth Commission v. Koustoubardis, 378 
S.W.3d 497, 502 (Tex. App.—Dallas 2012, pet. dism’d). Because front pay is an equi- 
table remedy and not an element of compensatory damages, the U.S. Supreme Court 
has determined that “front pay” is not a future pecuniary loss subject to the statutory 
cap on damages under 42 U.S.C. § 1981a, the federal counterpart to Texas Labor Code 
section 21.2585. Pollard v. E.I. du Pont de Nemours & Co., 532 U.S. 843, 846-48 
(2001). 


To recover front pay, the plaintiff must show that reinstatement is not feasible. Wal- 
Mart Stores, Inc. v. Davis, 979 S.W.2d 30, 45 (Tex. App.—Austin 1998, pet. denied). 
The trial court must decide whether it is equitable for the plaintiff to recover front pay 
and may submit a question to the jury to determine the amount. Dell, Inc. v. Wise, 424 
S.W.3d 100, 116-17 (Tex. App.—Eastland 2013, no pet.); Davis, 979 S.W.2d at 45. 


If the trial court decides to submit front pay to the jury, economic losses in the form 
of front pay should be excluded from the definition of future compensatory damages. 


After-acquired evidence of employee misconduct. If the employer has pleaded 
the discovery of evidence of employee misconduct acquired only after the employee’s 
employment was terminated, see PJC 107.8 for the applicable instruction. 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
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economic damages separately from the amount of other compensatory damages.”). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 

Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 
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PJC 115.31 Predicate Question and Instruction on Exemplary 
Damages for Unlawful Employment Practices 


Answer the following question regarding Don Davis only if you unan- 
imously answered “Yes” to Question [applicable liability question] [or 
Question [applicable liability question]]. Otherwise, do not answer the 
following question. 





To answer “Yes” to [any part of] the following question, your answer must 
be unanimous. You may answer “No” to [any part of] the following question 
only upon a vote of ten or more jurors. Otherwise, you must not answer [that 
part of | the following question. 


QUESTION 


Do you find by clear and convincing evidence that Don Davis engaged in the 
discriminatory practice that you have found in answer to Question 
[applicable liability question] [or Question [applicable liability ques- 
tion|] with malice or with reckless indifference to the right of Paul Payne to be 
free from such practices? 


“Clear and convincing evidence” means the measure or degree of proof that 
produces a firm belief or conviction of the truth of the allegations sought to be 
established. 


“Malice” means a specific intent by Don Davis to cause substantial injury or 
harm to Paul Payne. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 115.31 should be used for a claim for punitive damages under 
Texas Labor Code chapter 21 (formerly Texas Commission on Human Rights Act), 
when— 


1. the evidence indicates that the discriminatory employment practice was 
motivated by malice or reckless indifference, Tex. Lab. Code § 21.2585(b); and 


2. the cause of action arose on or after September 1, 1995, the effective date 
of Tex. Lab. Code § 21.2585. 
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Source of question and instruction. PJC 115.31 is derived from Tex. Lab. Code 
§ 21.2585 and Tex. Civ. Prac. & Rem. Code § 41.001(2), (7). Under Tex. Civ. Prac. & 
Rem. Code § 41.003(d) and the supreme court’s March 15, 2011, effective April 1, 
2011, and April 13, 2011, effective April 13, 2011, orders under Tex. R. Civ. P. 226a, 
unanimity is required on the exemplary damages question and the applicable liability 
question. PJC 115.31 is conditioned accordingly. The unanimity instruction is adapted 
from the instruction in Tex. Civ. Prac. & Rem. Code § 41.003(e) and the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a. 


Unanimity. For actions filed on or after September 1, 2003, “[e]xemplary dam- 
ages may be awarded only if the jury was unanimous in regard to finding liability for 
and the amount of exemplary damages.” Tex. Civ. Prac. & Rem. Code § 41.003(d). 
Section 41.003(e) of the Code mandates that the jury be instructed that its answer 
regarding the amount of exemplary damages must be unanimous. By the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a, the supreme court requires unanimity on the 
exemplary damages question and the applicable liability question in cases governed by 
Tex. Civ. Prac. & Rem. Code § 41.003(d). PJC 115.31 is conditioned accordingly. 


Multiple defendants. The following conditioning instruction may be substituted 
in a case involving claims against multiple defendants: 


Answer the following question regarding a defendant only if you 
unanimously answered “Yes” to Question [applicable liabil- 
ity question] [or Question [applicable liability question]] 
regarding that defendant. Otherwise, do not answer the following 
question regarding that defendant. 


476 


DAMAGES PJC 115.32 


PJC 115.32 Question on Employer Liability for Exemplary Damages 
for Conduct of Supervisor 


QUESTION 


Did Don Davis make a good-faith effort to prevent [race, color, disability, 
religious, sex, national origin, or age] [discrimination or harassment] in his 
workplace? 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 115.32 should be used for claims of exemplary damages under 
Texas Labor Code chapter 21 (formerly Texas Commission on Human Rights Act) 
where there is evidence that an employer made good-faith efforts to comply with the 
antidiscrimination laws and a manager or agent acted contrary to such efforts. 


Source of question. PJC 115.32 is derived from Kolstad v. American Dental 
Ass'n, 527 U.S. 526 (1999), and Deffenbaugh- Williams v. Wal-Mart Stores, Inc., 188 
F.3d 278 (5th Cir. 1999). 
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PJC 115.33 Question and Instructions—Defamation General 
Damages 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if paid now in cash, would fairly and reasonably com- 
pensate Paul Payne for his injuries, if any, that were proximately caused by 
[the statement]? 


Consider the elements of damages listed below and none other. Consider 
each element separately. Do not award any sum of money on any element if 
you have otherwise, under some other element, awarded a sum of money for 
the same loss. That is, do not compensate twice for the same loss, if any. Do not 
include interest on any amount of damages you find. 


Answer separately in dollars and cents for damages, if any. 
1. Injury to reputation sustained in the past. 


Answer: 





2. Injury to reputation that, in reasonable probability, Paul Payne will 
sustain in the future. 


Answer: 





3. Mental anguish sustained in the past. 


Answer: 





4. Mental anguish that, in reasonable probability, Paul Payne will sus- 
tain in the future. 


Answer: 





COMMENT 


When to use. PJC 115.33 is to be used in a defamation case involving a claim of 
general damages. Anderson v. Durant, 550 S.W.3d 605, 618 (Tex. 2018). 


Source of instruction. In defamation cases, “[o]nce injury to reputation is estab- 
lished, a person defamed may recover general damages without proof of other injury.” 
Leyendecker & Associates v. Wechter, 683 S.W.2d 369, 374 (Tex. 1984) (citing Guisti 
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v. Galveston Tribune, 150 S.W. 874 (Tex. 1912)). General damages include damages 
for noneconomic loss of reputation or mental anguish. Anderson, 550 S.W.3d at 618; 
Hancock v. Variyam, 400 S.W.3d 59, 65 (Tex. 2013). The First Amendment requires 
competent evidence to support an award of actual or compensatory damages when the 
speech is public or the level of fault is less than actual malice. Hancock, 400 S.W.3d at 
65; see also Burbage v. Burbage, 447 S.W.3d 249, 259 (Tex. 2014). 


Defamatory per se. Defamation per se refers to false statements so obviously 
harmful that general damages may be presumed. Anderson, 550 S.W.3d at 618. The 
following instruction may be used in common-law cases not involving constitutional 
requirements in which the court (or in some cases, the jury) has found the matter to be 
defamatory per se. Texas law presumes that per se defamatory statements injure the 
victim’s reputation and entitle him to recover general damages, including damages for 
loss of reputation and mental anguish. Bentley v. Bunton, 94 S.W.3d 561, 604 (Tex. 
2002); see also Leyendecker & Associates, 683 S.W.2d at 374 (party defamed by a 
writing libelous per se allowed recovery at common law without proof of injury); Sali- 
nas v. Salinas, 365 S.W.3d 318, 320-21 (Tex. 2012). 


Texas law does not presume any damages beyond nominal damages. Salinas, 365 
S.W.3d at 320-21. In Waste Management of Texas, Inc. v. Texas Disposal Systems 
Landfill, Inc., 434 S.W.3d 142, 160 (Tex. 2014) (citing and quoting Bentley, 94 
S.W.3d at 606), the court held that “the evidence must be legally sufficient as to both 
the existence and the amount of such damages, that ‘[j]uries cannot simply pick a 
number and put it in the blank,’ and that instead the amount must fairly and reasonably 
compensate the plaintiff for his injury.” Where the statement is defamatory per se, the 
following instruction should be given with the question: 


You must award at least nominal damages for injury to reputation 
in the past. Nominal damages are a trifling sum, such as $1. 


This instruction comes from Hancock, 400 S.W.3d at 65. 


Except under very limited circumstances, this instruction should not be used in 
cases involving public officials, public figures, or matters of public concern, even if 
the matter at issue is defamatory per se. In Gertz v. Robert Welch, Inc., 418 U.S. 323, 
349 (1974), the U.S. Supreme Court held that states are not free to presume damages 
in libel cases with constitutional implications unless there is a finding of actual malice 
(knowing falsity or reckless disregard for the truth). See the Comment to PJC 110.5 for 
a discussion of the circumstances in which actual malice is required. In a case where 
these prerequisites—defamation per se and actual malice—have been met, one court 
has held that the jury should be instructed concerning this presumption. Texas Dis- 
posal Systems Landfill, Inc. v. Waste Management Holdings, Inc., 219 S.W.3d 563, 
582-83 (Tex. App.—Austin 2007, pet. denied). 


Multiple statements. Chapter 110 of this volume assumes a single allegedly 
defamatory statement. If multiple statements are at issue, separate submissions may be 
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required, depending on whether the case involves public or private speech. For exam- 
ple, as a matter of common law and constitutional law damages are recoverable only 
for false and defamatory statements. See Hancock, 400 S.W.3d at 65; Philadelphia 
Newspapers, Inc. v. Hepps, 475 U.S. 767, 777 (1986) (libel plaintiff “must bear the 
burden of showing that the speech at issue is false before recovering damages for def- 
amation from a media defendant”); NAACP v. Claiborne Hardware Co., 458 U.S. 886, 
918 (1982) (no damages can be awarded for economic losses caused by expression 
protected by First Amendment); Bell Publishing Co. v. Garrett Engineering Co., 170 
S.W.2d 197, 206 (Tex. 1943) (under common law, where affirmative defense of sub- 
stantial truth has been submitted to jury, damages are recoverable only for defamatory 
statements that are not found to be true: “[W]here some of the defamatory charges are 
found to be true and others false, the jury should be instructed to consider only such 
damages as resulted from the false....”). For further discussion, see PJC 116.2 
regarding broad-form issues and the Castee/ doctrine. 


Elements considered separately. The instruction not to compensate twice for the 
same loss is taken from Golden Eagle Archery, Inc. v. Jackson, 116 S.W.3d 757, 770 
(Tex. 2003), and is proper in cases involving undefined or potentially overlapping cat- 
egories of damages. In other cases, the following instruction may be substituted: 


Consider the following elements of damages, if any, and none 
other. 
Past and future damages submitted separately. Separation of past and future 
damages is required because “[p|rejudgment interest may not be assessed or recovered 


on an award of future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal 
injury, or property damage cases). 
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PJC 115.34 Question and Instructions—Defamation Special Damages 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if paid now in cash, would fairly and reasonably com- 
pensate Paul Payne for his actual pecuniary loss, if any, that was proximately 
caused by [the statement]? 


Consider the elements of damages listed below and none other. Consider 
each element separately. Do not award any sum of money on any element if 
you have otherwise, under some other element, awarded a sum of money for 
the same loss. That is, do not compensate twice for the same loss, if any. Do not 
include interest on any amount of damages you find. 


Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





[Insert additional elements as may be appropriate 
for items of special damages.] 


COMMENT 


When to use. Special damages are never presumed and must always be proved. 
Anderson v. Durant, 550 S.W.3d 605, 618 (Tex. 2018); Hancock v. Variyam, 400 
S.W.3d 59, 66 (Tex. 2013). Special damages in defamation claims are the actual pecu- 
niary losses proximately caused by a defamation. Anderson, 550 S.W.3d at 618; Hurl- 
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but v. Gulf Atlantic Life Insurance Co., 749 S.W.2d 762, 766-67 (Tex. 1987). Courts 
have recognized a variety of special damages in defamation cases. Brown v. Petrolite 
Corp., 965 F.2d 38, 46 (Sth Cir. 1992) (increased advertising costs to respond to defa- 
mation); Peshak v. Greer, 13 S.W.3d 421, 427 (Tex. App.—Corpus Christi-Edinburg 
2000, no pet.) (loss of earning capacity); Wenco of El Paso/Las Cruces, Inc. v. 
Nazario, 783 S.W.2d 663, 667 (Tex. App.—EIl Paso 1989, no writ) (past and future 
loss of wages); Houston Belt & Terminal Railway Co. v. Wherry, 548 S.W.2d 743, 753 
(Tex. App.—Houston [1st Dist.] 1976, writ ref?d n.r.e.) (loss of employment). 


Source of instruction. This question is based on Hurlbut, 749 S.W.2d at 766-67. 


Multiple statements. Chapter 110 of this volume assumes a single allegedly 
defamatory statement. If multiple statements are at issue, separate submissions may be 
required. For example, as a matter of common law and constitutional law damages are 
recoverable only for false and defamatory statements. See Hancock, 400 S.W.3d at 65; 
Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 777 (1986) (libel plaintiff 
“must bear the burden of showing that the speech at issue is false before recovering 
damages for defamation from a media defendant”); NAACP v. Claiborne Hardware 
Co., 458 U.S. 886, 918 (1982) (no damages can be awarded for economic losses 
caused by expression protected by First Amendment); Bell Publishing Co. v. Garrett 
Engineering Co., 170 S.W.2d 197, 206 (Tex. 1943) (under common law, where affir- 
mative defense of substantial truth has been submitted to jury, damages are recover- 
able only for defamatory statements that are not found to be true: “[W]here some of 
the defamatory charges are found to be true and others false, the jury should be 
instructed to consider only such damages as resulted from the false . . . .”). For further 
discussion, see PJC 116.2 regarding broad-form issues and the Castee/ doctrine. 


Elements considered separately. The instruction not to compensate twice for the 
same loss is taken from Golden Eagle Archery, Inc. v. Jackson, 116 S.W.3d 757, 770 
(Tex. 2003) and is proper in cases involving undefined or potentially overlapping cate- 
gories of damages. In other cases, the following instruction may be substituted: 


Consider the following elements of damages, if any, and none 
other. 


Past and future damages submitted separately. Separation of past and future 
damages is required because “[p|rejudgment interest may not be assessed or recovered 
on an award of future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal 
injury, or property damage cases). 
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PJC 115.35 Question and Instructions—Invasion of Privacy Damages 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his injuries, if any, that were proximately caused 
by such conduct? 


Consider the following elements of damages, if any, and none other. 
[Insert appropriate instructions. ] 


Do not add any amount for interest on damages, if any. 
Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





COMMENT 


When to use. PJC 115.35 should be used in connection with claims of invasion 
of privacy. Since there are three different types of invasion of privacy causes of action 
recognized by Texas law, the elements of damages for each may differ. For example, 
while causes of action for physical intrusion and publication of private facts may 
include damages for mental anguish or lost income, causes of action for misappro- 
priation may also include damages for loss of the value of the name or likeness mis- 
appropriated (see Restatement (Second) of Torts §§ 652H cmt. a, 652H(c) (1977)). 
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Appropriate instructions tailored to the specific damages at issue should be submitted 
with this question. Some illustrative instructions that could be modified to submit 
these elements of damages include PJC 115.10 (mental anguish) and 115.26 (lost earn- 
ings). 


Source of instruction. In appropriate cases, damages for invasion of privacy can 
include mental anguish (“Damages for mental suffering are recoverable without the 
necessity of showing actual physical injury in a case of willful invasion of the right of 
privacy because the injury is essentially mental and subjective, not actual harm done to 
the plaintiff’s body.” Billings v. Atkinson, 489 S.W.2d 858, 861 (Tex. 1973); see also 
Patel v. Hussain, 485 S.W.3d 153, 177-78 (Tex. App.—Houston [14th Dist.] 2016, no 
pet.); Beaumont v. Basham, 205 S.W.3d 608, 615-18 (Tex. App.—Waco 2006, pet. 
denied) (supporting award of damages for mental anguish based on invasion of pri- 
vacy)); lost wages; or other special damages proximately caused by the invasion of 
privacy. Household Credit Services, Inc. v. Driscol, 989 S.W.2d 72 (Tex. App.—El 
Paso 1998, pet. denied) (supporting award of mental anguish damages, exemplary 
damages, and damages for lost wages and future lost wages in invasion of privacy 
action). In the case of misappropriation of name or likeness, damages can also include 
the loss of the exclusive use of the value so appropriated (see Restatement (Second) of 
Torts §§ 652H cmt. a, 652H(c) (1977)). 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted); see also Tex. Civ. Prac. & Rem. Code § 41.008(a) (“In an action in which a 
claimant seeks recovery of damages, the trier of fact shall determine the amount of 
economic damages separately from the amount of other compensatory damages.”’). 
Separating economic from noneconomic damages is required to allow the court to 
apply the limits on recovery of exemplary damages based on economic and noneco- 
nomic damages as required by Tex. Civ. Prac. & Rem. Code § 41.008(b). 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 


484 


DAMAGES PJC 115.35 


for the same loss. That is, do not compensate twice for the same loss, 
if any. 


Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. If interest paid on an obligation is claimed as an element of damages, it 
may be necessary to modify the instruction on interest. 
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PJC 115.36 Proportionate Responsibility 


If you answered “Yes” to Questions and [applicable ques- 
tions| for more than one of those named below, then answer the following 
question. Otherwise, do not answer the following question. 





Assign percentages of responsibility only to those you found caused or con- 
tributed to cause the [harm] [damages]. The percentages you find must total 
100 percent. The percentages must be expressed in whole numbers. The per- 
centage of responsibility attributable to any one is not necessarily measured by 
the number of acts or omissions found. 


QUESTION 


For each person you found caused or contributed to cause the [harm] [dam- 
ages] to Paul Payne, find the percentage of responsibility attributable to each: 








1. Don Davis % 
2. Paul Payne % 
3. Sam Settlor % 
4. Responsible Ray % 
Total 100 % 
COMMENT 


When to use. Tex. R. Civ. P. 277 requires a percentage question “[i]n any cause in 
which the jury is required to apportion the loss among the parties.” For causes of 
action based on tort accruing on or after September 1, 1995, and in all such suits filed 
on or after September 1, 1996, the trier of fact must determine the percentage of 
responsibility of each defendant, claimant, settling person, or responsible third party 
with respect to each person’s causing or contributing to cause the harm for which dam- 
ages are sought. Tex. Civ. Prac. & Rem. Code § 33.003. The responsibility to be deter- 
mined must arise from a negligent act or omission, a defective or unreasonably 
dangerous product, or other conduct or activity that violates an applicable legal stan- 
dard. Tex. Civ. Prac. & Rem. Code § 33.003. 


Common-law claims based on tort. PJC 115.36 should be used if the case 
involves “any cause of action based on tort” or any action brought under the DTPA. 
Tex. Civ. Prac. & Rem. Code § 33.002(a). Chapter 33 has been applied to claims of 
negligent misrepresentation, Galle, Inc. v. Pool, 262 S.W.3d 564, 571-72 (Tex. 
App.—Austin 2008, pet. denied), and claims for intentional torts, Arceneaux v. Pinna- 
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cle Entertainment, Inc., 523 S.W.3d 746, 749 (Tex. App.—Houston [14th Dist.] 2017, 
no pet.) (applies to intentional torts including assault). 


Courts of appeals have differed on the circumstances under which fraud is subject 
to apportionment. Compare Villarreal v. Wells Fargo Brokerage Services, LLC, 315 
S.W.3d 109, 124 n.6 (Tex. App.—Houston [1st Dist.] 2010, no pet.), Isaacs v. Bishop, 
249 S.W.3d 100, 116-17 (Tex. App.—Texarkana 2008, pet. denied), JCW Electronics, 
Inc. v. Garza, 176 S.W.3d 618, 626 & n.3 (Tex. App.—Corpus Christi-Edinburg 
2005), rev’d on other grounds, 257 S.W.3d 701 (Tex. 2008), and JHC Ventures, L.P. v. 
Fast Trucking, Inc., 94 S.W.3d 762, 773-74 (Tex. App.—San Antonio 2002, no pet.), 
with Mayes v. Stewart, 11 S.W.3d 440, 451-52 (Tex. App.—Houston [14th Dist.] 
2000, pet. denied) (holding that only actual knowledge of fraud—not “should have 
known” negligence standard—will defeat claim for fraud), and Davis v. Estridge, 85 
S.W.3d 308, 311-12 (Tex. App.—Tyler 2002, pet. denied) (“Traditionally, negligence 
has never been a defense to fraud.”). Before the 1995 changes to the proportionate 
responsibility statute, intentional tort claims, including fraud, were not subject to 
apportionment. See Stewart Title Guaranty Co. v. Sterling, 822 S.W.2d 1, 6 n.7 (Tex. 
1991), overruled in part on other grounds by Tony Gullo Motors I, L.P. v. Chapa, 212 
S.W.3d 299 (Tex. 2006); Trenholm v. Ratcliff, 646 S.W.2d 927, 933 (Tex. 1983). The 
current version of the proportionate responsibility statute has done away with this stat- 
utory exclusion. 


Statutory claims. Whether the chapter 33 proportionate responsibility question in 
PJC 115.36 should be used in connection with a statutory claim depends on whether 
the statute contains a separate and conflicting fault-allocation scheme. Jn re Xerox 
Corp., 555 S.W.3d 518, 523 (Tex. 2018) (Texas Medicaid Fraud Prevention Act not 
subject to chapter 33 apportionment). The supreme court has found that chapter 33 
does not apply to conversion claims under article 3 of the UCC. Southwest Bank v. 
Information Support Concepts, Inc., 149 S.W.3d 104, 110-11 (Tex. 2004). The 
supreme court has found that chapter 33 does apply to breach of implied warranty 
claims under article 2 of the UCC. JCW Electronics, Inc., 257 S.W.3d at 702. 


Intermediate appellate court cases state that chapter 33 applies to Texas Securities 
Act cases. Villarreal, 315 S.W.3d at 124 n. 6. Intermediate cases state that chapter 33 
does not apply to Texas Uniform Fraudulent Transfers Act cases. Challenger Gaming 
Solutions, Inc. v. Earp, 402 S.W.3d 290, 299 (Tex. App.—Dallas 2013, no pet.). 


Use of “harm” or “damages.” Depending on the type of cause submitted to the 
jury, the term “harm” or “damages” should be used as appropriate. See also the current 
editions of State Bar of Texas, Texas Pattern Jury Charges—General Negligence, 
Intentional Personal Torts & Workers’ Compensation and Texas Pattern Jury 
Charges—Malpractice, Premises & Products for instances in which “injury” or 
“occurrence” may be appropriate. 
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Conditioned on responsibility of more than one person. PJC 115.36 is condi- 
tioned on findings that the acts or omissions of more than one person caused the dam- 
ages or injury, because otherwise no comparison is possible. 


Multiple liability theories. When multiple liability theories are submitted and 
the parties dispute whether one theory is legally valid or supported by legally suffi- 
cient evidence, it may not be feasible to submit a single proportionate responsibility 
question predicated on all liability theories. See Romero v. KPH Consolidation, Inc., 
166 S.W.3d 212, 215, 225-28 (Tex. 2005) (reversible error to allow jury, in apportion- 
ing responsibility, to consider claim on which there was no evidence). 


Plaintiff submitted only if plaintiff violated legal standard. The plaintiff (Pau/ 
Payne) should be submitted in this question only if the law governing the cause of 
action provides an “applicable legal standard” by which the plaintiff s conduct is mea- 
sured and the jury is asked in a predicate question whether Paul Payne violated that 
standard. Tex. Civ. Prac. & Rem. Code § 33.003. Otherwise, the question should not 
include the plaintiff. 


If there is more than one responsible person. If more than one responsible per- 
son has been found liable in a liability question, separate percentage answers should be 
sought for each person. For example: 








1. Don Davis % 
2. Paul Payne % 
3. Sam Settlor % 
4. Responsible Ray % 


Settling persons. The proportionate responsibility statute requires the responsi- 
bility of a settling person (Sam Settlor) to be determined by the trier of fact. Tex. Civ. 
Prac. & Rem. Code §§ 33.003, 33.011. “Settling person” is defined as a person— 


who has, at any time, paid or promised to pay money or anything of mone- 
tary value to a claimant in consideration of potential liability with respect to 
the personal injury, property damage, death, or other harm for which recov- 
ery of damages is sought. 


Tex. Civ. Prac. & Rem. Code § 33.011(5). To include a settling person, that person’s 
name must be included in a basic liability question. 


Responsible third parties—causes of action filed before July 1, 2003. The lia- 
bility of a “responsible third party” (Responsible Ray) should be inquired into only if 
that party is joined under former Tex. Civ. Prac. & Rem. Code § 33.004. Acts 1995, 
74th Leg., R.S., ch. 136, § 1 (S.B. 28), eff. Sept. 1, 1995. A “responsible third party” is 
defined in former Tex. Civ. Prac. & Rem. Code § 33.011(6). Acts 1985, 69th Leg., 
R.S., ch. 959, § 1 (S.B. 797), eff. Sept. 1, 1985, amended by Acts 1987, 70th Leg., Ist 
C.S., ch. 2, § 2.07 (S.B. 5), eff. Sept. 2, 1987; Acts 1995, 74th Leg., R.S., ch. 136, § 1 
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(S.B. 28), eff. Sept. 1, 1995. Under former Tex. Civ. Prac. & Rem. Code § 33.003, if a 
responsible third party is submitted in a basic liability question, the responsible third 
party should also be submitted in the proportionate responsibility question. Acts 1987, 
70th Leg., Ist C.S., ch. 2, § 2.06 (S.B. 5), eff. Sept. 2, 1987, amended by Acts 1995, 
74th Leg., R.S., ch. 136, § 1 (S.B. 28), eff. Sept. 1, 1995. 


Responsible third parties—causes of action filed on or after July 1, 2003. In 
2003 the legislature changed responsible third party practice from one of joinder to 
one of designation. Tex. Civ. Prac. & Rem. Code § 33.004. The legislature also 
expanded the category of responsible third parties. Tex. Civ. Prac. & Rem. Code 
§§ 33.004, 33.011(6). “‘Responsible third party’ means any person who is alleged to 
have caused or contributed to causing in any way the harm for which recovery of dam- 
ages is sought, whether by negligent act or omission, by any defective or unreasonably 
dangerous product, by other conduct or activity that violates an applicable legal stan- 
dard, or by any combination of these.” Tex. Civ. Prac. & Rem. Code § 33.011(6). Sec- 
tion 33.003(b) provides that a question regarding conduct by any person may not be 
submitted to the jury without evidence to support the submission. Tex. Civ. Prac. & 
Rem. Code § 33.003(b). 


Contribution defendants. 


Inclusion in liability question. If there is a contribution defendant (Connie Con- 
tributor), that party’s liability should be determined in a separate liability question. See 
Tex. Civ. Prac. & Rem. Code §§ 33.003, 33.011, 33.016. “Contribution defendant” is 
defined as “any defendant, counterdefendant, or third-party defendant from whom any 
party seeks contribution with respect to any portion of damages for which that party 
may be liable, but from whom the claimant seeks no relief at the time of submission.” 
Tex. Civ. Prac. & Rem. Code § 33.016(a). 


Separate comparative question necessary. The responsibility of the contribution 
defendant should not be included in the question comparing the responsibility of the 
plaintiff with that of the other defendants. Tex. Civ. Prac. & Rem. Code § 33.016(c). A 
separate comparative question is necessary. An example of a question on comparative 
responsibility of a contribution defendant is as follows: 


If you answered “Yes” to Questions and [applica- 
ble questions| for more than one of those named below, then answer 
the following question. Otherwise, do not answer the following ques- 
tion. 





Assign percentages only to those you found caused or contributed 
to cause the [harm]. The percentages you find must total 100 percent. 
The percentages must be expressed in whole numbers. The percent- 
age of responsibility attributable to any one named below is not nec- 
essarily measured by the number of acts or omissions found. 
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QUESTION 


For each person you found caused or contributed to cause the 
[harm] to Paul Payne, find the percentage of responsibility attribut- 
able to each: 


1. Don Davis % 
2. Connie Contributor % 
Total 100 % 





Exceptions to the limitations on joint and several liability. The limitations on 
joint and several liability set forth in chapter 33 of the Civil Practice and Remedies 
Code do not apply in certain instances: 


Actions filed before July 1, 2003. See former section 33.002 of the Civil Practice 
and Remedies Code (Acts 1987, 70th Leg., Ist C.S., ch. 2, § 2.05 (S.B. 5), eff. Sept. 2, 
1987, amended by Acts 1989, 71st Leg., R.S., ch. 380, § 4 (S.B. 437), eff. Sept. 1, 
1989; Acts 1995, 74th Leg., R.S., ch. 136, § 1 (S.B. 28), eff. Sept. 1, 1995; Acts 1995, 
74th Leg., R.S., ch. 414, § 17 (H.B. 668), eff. Sept. 1, 1995; Acts 2001, 77th Leg., 
R.S., ch. 643, § 2 (H.B. 2087), eff. Sept. 1, 2001). 


Actions filed on or after July 1, 2003. See Tex. Civ. Prac. & Rem. Code § 33.013. 


Several of the examples of criminal conduct constituting exceptions to the limita- 
tions on joint and several liability also constitute exceptions to the cap or limitation on 
exemplary damages, such as forgery, securing execution of a document by deception, 
fraudulent removal of a document, or theft. See PJC 115.40—-115.46 for examples of 
those charges and for applicable comments. Note, however, that a jury question seek- 
ing to establish conduct sufficient to lift the limitation on joint and several liability 
must ask whether the defendant, with the specific intent to do harm to others, acted in 
concert with another person to engage in the conduct described in the applicable Penal 
Code section. Tex. Civ. Prac. & Rem. Code § 33.002(b). These elements are not con- 
tained in the charges found at PJC 115.40-115.46. 
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PJC 115.37 Predicate Question and Instruction on Award of 
Exemplary Damages 


PJC 115.37A Question and Instruction for Actions Filed before 
September 1, 2003 


If you answered “Yes” to Question [applicable liability question] [or 
Question [applicable liability question]], then answer the following 
question. Otherwise, do not answer the following question. 





QUESTION 


Do you find by clear and convincing evidence that the harm to Paul Payne 
resulted from [malice or fraud]? 


“Clear and convincing evidence” means the measure or degree of proof that 
produces a firm belief or conviction of the truth of the allegations sought to be 
established. 


“Malice” means— 


1. a specific intent by Don Davis to cause substantial injury to Paul 
Payne; or 


2. an act or omission by Don Davis, 


a. which when viewed objectively from the standpoint of Don 
Davis at the time of its occurrence involves an extreme degree 
of risk, considering the probability and magnitude of the 
potential harm to others; and 


b. of which Don Davis has actual, subjective awareness of the 
risk involved, but nevertheless proceeds with conscious indif- 
ference to the rights, safety, or welfare of others. 


[And/or use appropriate definition for “fraud”; see comment below, 
“Fraud as a ground for exemplary damages. ”] 


Answer “Yes” or “No.” 


Answer: 
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PJC 115.37B Question and Instruction for Actions Filed on or after 
September 1, 2003 


Answer the following question only if you unanimously answered “Yes” to 
Question [applicable liability question] [or Question [applica- 
ble liability question]]. Otherwise, do not answer the following question. 


To answer “Yes” to [any part of] the following question, your answer must 
be unanimous. You may answer “No” to [any part of] the following question 
only upon a vote of ten or more jurors. Otherwise, you must not answer [that 
part of | the following question. 


QUESTION 


Do you find by clear and convincing evidence that the harm to Paul Payne 
resulted from [malice, fraud, or gross negligence]? 


“Clear and convincing evidence” means the measure or degree of proof that 
produces a firm belief or conviction of the truth of the allegations sought to be 
established. 


“Malice” means a specific intent by Don Davis to cause substantial injury or 
harm to Paul Payne. 


[And/or use appropriate definition for “fraud” or “gross negligence”; 
see comments below, “Fraud as a ground for exemplary damages” 
and “Gross negligence as a ground for exemplary damages. ”] 


COMMENT 


When to use. PJC 115.37 is used as a predicate question to PJC 115.38, the ques- 
tion for exemplary damages. It is based on an affirmative finding to a liability question 
such as PJC 103.1 (tort duty of good faith and fair dealing) or 106.1 (interference with 
existing contract). PJC 115.37A applies only to causes of action arising on or after 
September 1, 1995, and filed before September 1, 2003. PJC 115.37B applies to 
actions filed on or after September 1, 2003. 


In a case in which a defendant has requested a bifurcated trial pursuant to Tex. Civ. 
Prac. & Rem. Code § 41.009, PJC 115.37 should be answered in the first phase of the 
trial. 


Source of question. PJC 115.37A is derived from Acts 1987, 70th Leg., Ist C.S., 
ch. 2, § 2.12 (S.B. 5), eff. Sept. 2, 1987, amended by Acts 1995, 74th Leg., R.S., ch. 
19, § 1 (S.B. 25), eff. Sept. 1, 1995; Acts 1997, 75th Leg., R.S., ch. 165, § 4.01 (S.B. 
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898), eff. Sept. 1, 1997. (Note: In the remainder of this Comment, citations to the 
Texas Civil Practice and Remedies Code as set out in the preceding session laws will 
be made to “former Tex. Civ. Prac. & Rem. Code § _.”) PJC 115.37B is derived 
from Tex. Civ. Prac. & Rem. Code §§ 41.001(7), (11), 41.003(a)(1), (a)(2), (a)(3), (d), 
41.004(a). By the supreme court’s March 15, 2011, effective April 1, 2011, and April 
13, 2011, effective April 13, 2011, orders under Tex. R. Civ. P. 226a, the supreme court 
requires unanimity on the exemplary damages question and the applicable liability 
question in cases governed by Tex. Civ. Prac. & Rem. Code § 41.003(d). PJC 115.37B 
is conditioned accordingly. The unanimity instruction is adapted from the instruction 
in Tex. Civ. Prac. & Rem. Code § 41.003(e) and the supreme court’s March 15, 2011, 
effective April 1, 2011, and April 13, 2011, effective April 13, 2011, orders under Tex. 
R. Civ. P. 226a. 


Fraud as a ground for exemplary damages. Fraud, as well as malice, is a 
ground for recovery of exemplary damages. Tex. Civ. Prac. & Rem. Code 
§ 41.003(a)(1). As a predicate for recovery of exemplary damages, fraud is defined as 
“fraud other than constructive fraud.” Tex. Civ. Prac. & Rem. Code § 41.001(6). In an 
appropriate case, substitute fraud for malice in the question proper and insert a defini- 
tion for “fraud” conforming to the pleadings and evidence of the case, using the defini- 
tions for fraud found at PJC 105.2—105.3, 105.7—105.11 as a guide. However, if fraud 
is an underlying theory of liability as well as a predicate for recovery of exemplary 
damages, the question may be modified as follows: 


Do you find by clear and convincing evidence that the harm to 
Paul Payne resulted from [malice, gross negligence, or| any fraud 
found by you in Question 7 


Constructive fraud cannot serve as a predicate for recovery of exemplary damages. 
Tex. Civ. Prac. & Rem. Code § 41.001(6). Accordingly, if constructive fraud is an 
underlying theory of liability in addition to intentional or statutory fraud, constructive 
fraud should be separately submitted and not included as a predicate for PJC 115.37. 
See PJC 105.4 comment, “Fraud as a ground for exemplary damages.” 


Gross negligence as a ground for exemplary damages. In actions filed on or 
after September 1, 2003, gross negligence is also a ground for recovery of exemplary 
damages. Tex. Civ. Prac. & Rem. Code § 41.003(a)(3). As a predicate for recovery of 
exemplary damages, the following instruction should be given: 


“Gross negligence” means an act or omission by Don Davis, 


1. which when viewed objectively from the standpoint of Don 
Davis at the time of its occurrence involves an extreme degree of 
risk, considering the probability and magnitude of the potential harm 
to others; and 
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2. of which Don Davis has actual, subjective awareness of the 
risk involved, but nevertheless proceeds with conscious indifference 
to the rights, safety, or welfare of others. 


Tex. Civ. Prac. & Rem. Code § 41.001(11). In an appropriate case, substitute this stat- 
utory definition of “gross negligence” for malice in the question proper. 


Recovery of exemplary damages in a wrongful death case. In a wrongful death 
case brought before September 1, 2003, by or on behalf of the decedent’s spouse or 
heir of the decedent’s body under a statute enacted pursuant to Tex. Const. art. XVI, 
§ 26, exemplary damages may be recovered on a showing that the claimant’s damages 
resulted from willful act, omission, or gross neglect. “Gross neglect” has the same 
definition as “malice” in former Tex. Civ. Prac. & Rem. Code § 41.001(7)(B). Former 
Tex. Civ. Prac. & Rem. Code § 41.003(a)(3). That statutory definition is the source of 
the second definition of “malice” in PJC 115.37A. See former Tex. Civ. Prac. & Rem. 
Code ch. 71 (Acts 1985, 69th Leg., R.S., ch. 959, § 1 (S.B. 797), eff. Sept. 1, 1985, 
amended by Acts 1993, 73d Leg., R.S., ch. 4, § 1 (S.B. 2), eff. Aug. 30, 1993; Acts 
1995, 74th Leg., R.S., ch. 567, § 1 (S.B. 400), eff. Sept. 1, 1995; Acts 1997, 75th Leg., 
R.S., ch. 424, §§ 1, 3 (S.B. 220), eff. May 29, 1997; Acts 1999, 76th Leg., R.S., ch. 
382, §§ 1, 2 (H.B. 3477), eff. May 29, 1999) for applicable statutes concerning wrong- 
ful death, and the current edition of State Bar of Texas, Texas Pattern Jury Charges— 
Malpractice, Premises & Products ch. 81 for pattern jury charges in wrongful death 
cases. 


Unanimity. For actions filed on or after September 1, 2003, “[e]xemplary dam- 
ages may be awarded only if the jury was unanimous in regard to finding liability for 
and the amount of exemplary damages.” Tex. Civ. Prac. & Rem. Code § 41.003(d). 
Section 41.003(e) of the Code mandates that the jury be instructed that its answer 
regarding the amount of exemplary damages must be unanimous. By the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a, the supreme court requires unanimity on the 
exemplary damages question and the applicable liability question in cases governed by 
Tex. Civ. Prac. & Rem. Code § 41.003(d). PJC 115.37B is conditioned accordingly. 


Multiple defendants. The following conditioning instruction may be substituted 
in a case involving claims against multiple defendants: 


Answer the following question regarding a defendant only if you 
unanimously answered “Yes” to Question [applicable liabil- 
ity question] [or Question [applicable liability question]] 
regarding that defendant. Otherwise, do not answer the following 
question regarding that defendant. 
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PJC 115.38 Question and Instruction on Exemplary Damages 


Answer the following question only if you unanimously answered “Yes” to 
Question [applicable predicate question] [or Question [appli- 
cable predicate question]|. Otherwise, do not answer the following question. 


You must unanimously agree on the amount of any award of exemplary 
damages. 


QUESTION 


What sum of money, if any, if paid now in cash, should be assessed against 
Don Davis and awarded to Paul Payne as exemplary damages, if any, for the 
conduct found in response to Question [applicable predicate question] 
[or Question [applicable predicate question]|? 


“Exemplary damages” means an amount that you may in your discretion 
award as a penalty or by way of punishment. 


Factors to consider in awarding exemplary damages, if any, are— 
1. The nature of the wrong. 
2. The character of the conduct involved. 
3. The degree of culpability of Don Davis. 
4. The situation and sensibilities of the parties concerned. 


5. The extent to which such conduct offends a public sense of justice 
and propriety. 


6. The net worth of Don Davis. 
[Insert additional instructions if appropriate. See, e.g., PJC 115.39.] 


Answer in dollars and cents, if any. 


Answer: 





COMMENT 


When to use. PJC 115.38 is used to submit exemplary damages. It should be 
predicated on a finding justifying the award of exemplary damages. See comments 
below. Chapter 41 of the Texas Civil Practice and Remedies Code does not apply to 
most suits brought under the DTPA and Texas Insurance Code chapter 541. Tex. Civ. 
Prac. & Rem. Code § 41.002(d). There may be reason, however, to use the “factors to 
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consider” listed in PJC 115.38 in such cases. See PJC 115.11 for the “additional dam- 
ages” question in DTPA cases. 


Source of instructions. PJC 115.38 is derived from Tex. Civ. Prac. & Rem. Code 
§§ 41.001(5), 41.003(d), (e), 41.011(a); and the supreme court’s March 15, 2011, 
effective April 1, 2011, and April 13, 2011, effective April 13, 2011, orders under Tex. 
R. Civ. P. 226a. 


Actions filed before September 1, 2003. A unanimous decision on the amount of 
exemplary damages is not required for actions filed before September 1, 2003. In such 
cases, substitute the following instruction: 


If you answered “Yes” to Question [applicable predicate 
question(s)], then answer the following question. Otherwise, do not 
answer the following question. 


Predicate finding. Section 41.003 of the Civil Practice and Remedies Code 
requires a predicate finding before an award of exemplary damages may be made. Tex. 
Civ. Prac. & Rem. Code § 41.003. Those predicate questions are found at PJC 115.31 
and 115.37. If a defendant has requested a bifurcated trial pursuant to Tex. Civ. Prac. & 
Rem. Code § 41.009, predicate questions should be submitted in the first phase of the 
trial. By the supreme court’s March 15, 2011, effective April 1, 2011, and April 13, 
2011, effective April 13, 2011, orders under Tex. R. Civ. P. 226a, the supreme court 
requires unanimity on the exemplary damages question and the applicable liability 
question in cases governed by Tex. Civ. Prac. & Rem. Code § 41.003(d) that are filed 
after September 1, 2003. PJC 115.31 and 115.37B are conditioned accordingly. 


Actual damages generally required. In general, exemplary damages may be 
awarded only if damages other than nominal damages are awarded. However, in 
actions filed before September 1, 2003, if the jury finds that the harm suffered by the 
plaintiff was caused by a specific intent by the defendant to cause substantial injury to 
the plaintiff (the first definition of “malice” in PJC 115.37), then an award of nominal 
damages will support an award of exemplary damages. Former Tex. Civ. Prac. & Rem. 
Code § 41.004. Actions filed on or after September 1, 2003, are governed by the 2003 
amendments to the Civil Practice and Remedies Code that provide that a claimant may 
not recover exemplary damages if the jury awards only nominal damages. Tex. Civ. 
Prac. & Rem. Code § 41.004(a). 


Multiple defendants. There should be a separate question and answer blank for 
each defendant against whom exemplary damages are sought. Tex. Civ. Prac. & Rem. 
Code § 41.006; Norton Refrigerated Express, Inc. v. Ritter Bros. Co., 552 S.W.2d 910, 
913 (Tex. App.—Texarkana 1977, writ refd n.re.). In a case involving multiple 
defendants against whom exemplary damages are sought, the following instruction on 
unanimity may be substituted: 
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Answer the following question regarding a defendant only if you 
unanimously answered “Yes” to Question [applicable predi- 
cate question] [or Question [applicable predicate question]| 
regarding that defendant. Otherwise, do not answer the following 
question regarding that defendant. 


Multiple plaintiffs. For multiple plaintiffs, consideration may be given to an 
additional question asking the jury to apportion the exemplary damages among them. 
Tex. Civ. Prac. & Rem. Code § 71.010; Burk Royalty Co. v. Walls, 596 S.W.2d 932, 
939 (Tex. App.—Fort Worth 1980), aff'd on other grounds, 616 S.W.2d 911 (Tex. 
1981). 


Prejudgment interest not recoverable. Prejudgment interest on exemplary dam- 
ages is not recoverable. Tex. Civ. Prac. & Rem. Code § 41.007. 


Bifurcation. For actions filed before September 1, 2003, no predicating instruc- 
tion is necessary if the court has granted a timely motion to bifurcate trial of the 
amount of punitive damages. See Tex. Civ. Prac. & Rem. Code § 41.009; Transporta- 
tion Insurance Co. v. Moriel, 879 S.W.2d 10, 29-30 (Tex. 1994). For actions filed on 
or after September 1, 2003, the instruction on unanimity must be given in the bifur- 
cated phase. 


If in the first phase of the trial the jury finds facts establishing a predicate for an 
award of exemplary damages, then a separate jury charge should be prepared for the 
second phase of the trial. See the comments above regarding predicate-finding and 
PJC 115.37. In such a second-phase jury charge, PJC 115.38 should be submitted with 
both PJC 100.3 and 100.4. 


Factors to consider in determining amount of award. The “factors to consider” 
listed in PJC 115.38 are from Tex. Civ. Prac. & Rem. Code § 41.011 (a). 


Limits on conduct to be considered. When there is a significant risk that a jury 
may seek to punish a defendant for a constitutionally improper reason, the Due Pro- 
cess Clause requires that an additional instruction be given to protect against that risk. 
Philip Morris USA v. Williams, 549 U.S. 346, 355-57. 


For example, the defendant’s lawful out-of-state conduct may be probative on some 
issues in a punitive damages case in certain circumstances. State Farm Mutual Auto- 
mobile Insurance Co. v. Campbell, 538 U.S. 408, 422 (2003). When such evidence is 
admitted, “[a] jury must be instructed . . . that it may not use evidence of out-of-state 
conduct to punish a defendant for action that was lawful in the jurisdiction where it 
occurred.” Campbell, 538 U.S. at 422. 


In addition, evidence that the defendant’s conduct risked harm to persons who are 
not before the court may be probative in determining the reprehensibility of that con- 
duct. But when such evidence is admitted, the jury should be instructed that it may not 
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punish the defendant for any harm it may have caused to persons who are not parties to 
the litigation. Williams, 549 U.S. at 357. 


Limitation on amount of recovery. Section 41.008 of the Civil Practice and 
Remedies Code limits recovery of exemplary damages. However, these limitations 
will not apply in favor of a defendant found to have “knowingly” or “intentionally” 
committed conduct described as a felony in specified sections of the Texas Penal 
Code. See Tex. Civ. Prac. & Rem. Code § 41.008(c), (d) and PJC 115.40—115.46. 
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PJC 115.39 Question and Instruction for Imputing Liability for 
Exemplary Damages 


PJC 115.39A Question and Instruction Imputing Malice to a 
Corporation—Causes of Action Accruing on or after 
September 1, 1995, and Filed before September 1, 2003 


If you answered “Yes” to Question [applicable liability question], 
and you inserted a sum of money in answer to Question [applicable 
damages question], then answer the following question. Otherwise, do not 
answer the following question. 


QUESTION 
Do you find by clear and convincing evidence that the harm to Paul Payne 
resulted from malice attributable to ABC Corporation? 


“Clear and convincing evidence” means the measure or degree of proof that 
produces a firm belief or conviction of the truth of the allegations sought to be 
established. 


“Malice” means— 


1. a specific intent by Don Davis to cause substantial injury to Paul 
Payne; or 
2. anactor omission by Don Davis, 
a. which when viewed objectively from the standpoint of Don 
Davis at the time of its occurrence involves an extreme degree 


of risk, considering the probability and magnitude of the 
potential harm to others; and 


b. of which Don Davis has actual, subjective awareness of the 
risk involved, but nevertheless proceeds with conscious indif- 
ference to the rights, safety, or welfare of others. 


You are further instructed that malice may be attributable to ABC Corpora- 
tion because of an act by Don Davis if, but only if— 


[Insert one or more of the following grounds as supported by the evidence. ] 


1. ABC Corporation authorized the doing and the manner of the act, 
or 
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2. Don Davis was unfit and ABC Corporation was reckless in employ- 
ing him, or 


3. Don Davis was employed [as a vice-principal] [in a managerial 
capacity] and was acting in the scope of employment, or 


4. ABC Corporation or a [vice-principal] [manager] of ABC Corpora- 
tion ratified or approved the act. 


Answer “Yes” or “No.” 


Answer: 





PJC 115.39B Question and Instruction Imputing Gross Negligence to a 
Corporation—Actions Filed on or after September 1, 
2003 


Answer the following question regarding ABC Corporation only if you 
unanimously answered “Yes” to Question [applicable liability ques- 
tion] regarding ABC Corporation. Otherwise, do not answer the following 
question regarding ABC Corporation. 


To answer “Yes” to [any part of] the following question, your answer must 
be unanimous. You may answer “No” to [any part of] the following question 
only upon a vote of ten or more jurors. Otherwise, you must not answer [that 
part of | the following question. 


QUESTION 
Do you find by clear and convincing evidence that the harm to Paul Payne 
resulted from gross negligence attributable to ABC Corporation? 


“Clear and convincing evidence” means the measure or degree of proof that 
produces a firm belief or conviction of the truth of the allegations sought to be 
established. 


“Gross negligence” means an act or omission by Don Davis, 


1. which when viewed objectively from the standpoint of Don Davis 
at the time of its occurrence involves an extreme degree of risk, considering 
the probability and magnitude of the potential harm to others; and 


2. of which Don Davis has actual, subjective awareness of the risk 
involved, but nevertheless proceeds with conscious indifference to the rights, 
safety, or welfare of others. 
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You are further instructed that ABC Corporation may be grossly negligent 
because of an act by Don Davis if, but only if— 


[Insert one or more of the following grounds as supported by the evidence. ] 
1. ABC Corporation authorized the doing and the manner of the act, 
or 


2. Don Davis was unfit and ABC Corporation was reckless in employ- 
ing him, or 


3. Don Davis was employed [as a vice-principal] [in a managerial 
capacity] and was acting in the scope of employment, or 


4. ABC Corporation or a | vice-principal] [manager] of ABC Corpora- 
tion ratified or approved the act. 


[Include one or more of the following definitions if the grounds include 
an element in which the term “vice-principal,” “manager,” or 
“managerial capacity” is used. Only the applicable elements of 

vice-principal, manager, or managerial capacity should be 
included in the definitions as submitted to the jury.] 
A person is a “vice-principal” if— 
1. that person is a corporate officer; or 


2. that person has authority to employ, direct, and discharge an 
employee of ABC Corporation; or 


3. that person is engaged in the performance of nondelegable or abso- 
lute duties of ABC Corporation; or 


4. ABC Corporation has confided to that person the management of 
the whole or a department or division of the business of ABC Corporation. 


A person is a manager or is employed in a managerial capacity if— 


1. that person has authority to employ, direct, and discharge an 
employee of ABC Corporation; or 


2. ABC Corporation has confided to that person the management of 
the whole or a department or division of the business of ABC Corporation. 


Answer “Yes” or “No.” 


Answer: 
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COMMENT 


When to use. PJC 115.39 may be used if a plaintiff seeks to impute the gross neg- 
ligence or malice of a defendant employee to his corporate employer. The grounds 
listed in this instruction are alternatives, and any of the listed grounds that are not 
applicable to or supported by sufficient evidence in the case should be omitted. 
Regarding broad-form submission, see PJC 116.2. If imputation is not required, see 
PJC 115.37 and substitute ABC Corporation for Don Davis. 


Source of instruction. The supreme court adopted the doctrine set out in Restate- 
ment of Torts § 909 (1979) in King v. McGuff; 234 S.W.2d 403 (Tex. 1950); see also 
Fisher v. Carrousel Motor Hotel, Inc., 424 S.W.2d 627 (Tex. 1967). Section 909 sets 
out four distinct reasons to impute the gross negligence or malice of an employee to a 
corporate employer. As the court in Fisher set out: 


The rule in Texas is that a principal or master is liable for exemplary or 
punitive damages because of the acts of his agent, but only if: 


(a) the principal authorized the doing and the manner of the act, or 


(b) the agent was unfit and the principal was reckless in employ- 
ing him, or 


(c) the agent was employed in a managerial capacity and was act- 
ing in the scope of employment, or 


(d) the employer or a manager of the employer ratified or 
approved the act. 


Fisher, 424 S.W.2d at 630; see also Bennett v. Reynolds, 315 S.W.3d 867, 883-84 
(Tex. 2010); Hammerly Oaks, Inc. v. Edwards, 958 S.W.2d 387, 391 (Tex. 1997). In 
Fort Worth Elevators Co., the court held that the gross negligence of a “vice-principal” 
could be imputed to a corporation and listed the elements of “vice-principal” as set out 
in the definitions in PJC 115.39B. Fort Worth Elevators Co. v. Russell, 70 S.W.2d 397, 
406 (Tex. 1934), disapproved on other grounds by Wright v. Gifford-Hill & Co., 725 
S.W.2d 712, 714 (Tex. 1987). The court also discussed “absolute or nondelegable 
duties” for which “the corporation itself remains responsible for the manner of their 
performance.” Fort Worth Elevators Co., 70 S.W.2d at 401. 


Definition of “nondelegable or absolute duties.” Ifthe evidence on vice-princi- 
pal requires the submission of the element that includes the term “nondelegable or 
absolute duties,” further definitions may be necessary. 


Nondelegable and absolute duties of a corporation are (1) the duty to provide rules 
and regulations for the safety of employees and to warn them as to the hazards of their 
positions or employment, (2) the duty to furnish reasonably safe machinery or instru- 
mentalities with which its employees are to labor, (3) the duty to furnish its employees 
with a reasonably safe place to work, and (4) the duty to exercise ordinary care to 
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select careful and competent coemployees. Central Ready Mix Concrete Co. v. Islas, 
228 S.W.3d 649, 652 n.10 (Tex. 2007); see Fort Worth Elevators Co., 70 S.W.2d at 
401. 


Caveat. The decision to define nondelegable or absolute duties may need to be 
balanced against the consideration that this definition may constitute an impermissible 
comment on the weight of the evidence. In any event, only those elements of the defi- 
nition raised by the evidence should be submitted. 


Punitive damages based on criminal act by another person. Subject to certain 
exceptions, a court may not award exemplary damages against a defendant because of 
the harmful criminal act of another. See Tex. Civ. Prac. & Rem. Code § 41.005(a), (b). 
For causes of action accruing on or after September 1, 1995, an employer may be lia- 
ble for punitive damages arising out of a criminal act by an employee but only if— 


(1) the principal authorized the doing and the manner of the act; 


(2) the agent was unfit and the principal acted with malice in employ- 
ing or retaining him; 

(3) the agent was employed in a managerial capacity and was acting 
in the scope of employment; or 


(4) the employer or a manager of the employer ratified or approved 
the act. 


Tex. Civ. Prac. & Rem. Code § 41.005(c); see also Bennett, 315 S.W.3d at 883-84. 


Malice as a ground for exemplary damages in actions filed on or after Septem- 
ber 1, 2003. Malice is also a ground for recovery of exemplary damages. See Tex. 
Civ. Prac. & Rem. Code § 41.003(a)(3). 


Definitions of “gross negligence” and “malice.” See PJC 115.37. 


Unanimity instructions. The unanimity instructions in PJC 115.39B come from 
the supreme court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effec- 
tive April 13, 2011, orders under Tex. R. Civ. P. 226a in all cases filed on or after Sep- 
tember 1, 2003. 
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PJC 115.40 Question and Instructions—Securing Execution of 
Document by Deception as a Ground for Removing 
Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(11)) 


Answer the following question only if you unanimously answered “Yes” to 
Question [/15.37]. Otherwise, do not answer the following question. 


To answer “Yes” to [any part of] the following question, your answer must 
be unanimous. You may answer “No” to [any part of] the following question 
only upon a vote of ten or more jurors. Otherwise, you must not answer [that 
part of | the following question. 


QUESTION 


Did Don Davis secure the execution of a document by deception [and was 
the value of the property affected $2,500 or more]? 


“Securing the execution of a document by deception” occurs when a person 
causes another person to sign any document affecting property, and does so by 
deception, with the intent to defraud or harm any person. 


A person acts with intent with respect to the nature of his conduct or to a 
result of his conduct when it is the conscious objective or desire to engage in 
the conduct or cause the result. 


“Deception” means creating or confirming by words or conduct a false 
impression of law or fact that is likely to affect the judgment of another in the 
transaction, and that the actor does not believe to be true. 

“Property” means: (a) real property; (b) tangible or intangible personal 
property, including anything severed from land; or (c) a document, including 
money, that represents or embodies anything of value. 

Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 115.40 should be used in a case in which (1) exemplary dam- 
ages are sought, (2) the jury has previously found that the defendant committed con- 
duct authorizing recovery of exemplary damages as set out in Tex. Civ. Prac. & Rem. 
Code § 41.003, and (3) the plaintiff alleges harm based on conduct described as a fel- 
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ony in Tex. Penal Code § 32.46. See Tex. Civ. Prac. & Rem. Code § 41.008(c)(11). 
This statute applies to causes of action accruing on or after September 1, 1995. If the 
jury finds conduct that violates Tex. Penal Code § 32.46, and the conduct rises to the 
level of a felony, the limitations on exemplary damages awards set out in Tex. Civ. 
Prac. & Rem. Code § 41.008(b) do not apply. Tex. Civ. Prac. & Rem. Code 
§ 41.008(c). 


Bifurcation. Ifa defendant has requested a bifurcated trial pursuant to Tex. Civ. 
Prac. & Rem. Code § 41.009, PJC 115.40 should be answered in the first phase of the 
trial. 


Caveat: burden of proof. The Committee expresses no opinion on the burden of 
proof for the question set forth above. See Tex. Civ. Prac. & Rem. Code §§ 41.003(c), 
41.008(c). 


Alternative language for “sign.” In an appropriate case, the word execute may 
be substituted for the word sign. See Tex. Penal Code § 32.46(a). 


Alternative language for “property.” In an appropriate case, the term service or 
the pecuniary interest of any person may be substituted for the word property. See Tex. 
Penal Code § 32.46(a)(1). If service is substituted for property, the following defini- 
tion should be substituted: 


“Service” includes: (a) labor and professional service; (b) telecom- 
munication, public utility, and transportation service; (c) lodging, 
restaurant service, and entertainment; and (d) the supply of a motor 
vehicle or other property for use. 


Tex. Penal Code § 32.01(3). 


“Deception.” The definition of “deception” in PJC 115.40 is taken from Tex. 
Penal Code § 31.01(1) and Goldstein v. State, 803 S.W.2d 777, 790 (Tex. App.— 
Dallas 1991, pet. ref d). See Tex. Penal Code § 31.01(1) for alternative definitions of 
“deception.” 


“Value” and requirement that conduct be described as a felony. Tex. Civ. 
Prac. & Rem. Code § 41.008(c) requires that the limitation or cap on exemplary dam- 
ages may be lifted only if the plaintiff s damages are based on conduct “described as a 
felony” in Tex. Penal Code § 32.46. The criterion for felony status is that the property 
or service have a value of $2,500 or higher. Tex. Penal Code § 32.46(b)(4). The 
optional language in the basic question in PJC 115.40 establishes whether the defen- 
dant’s conduct rises to the status of a felony, if there is a dispute about the value of the 
property in question. 


Unanimity. For actions filed on or after September 1, 2003, “[e]xemplary dam- 
ages may be awarded only if the jury was unanimous in regard to finding liability for 
and the amount of exemplary damages.” Tex. Civ. Prac. & Rem. Code § 41.003(d). 
The jury must be instructed that its answer regarding the amount of exemplary dam- 
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ages must be unanimous. Tex. Civ. Prac. & Rem. Code § 41.003(e). By the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a, the supreme court requires unanimity on the 
applicable liability question as well as the exemplary damages question in cases gov- 
erned by Tex. Civ. Prac. & Rem. Code § 41.003(d). Section 41.008 of the Civil Prac- 
tice and Remedies Code limits the amount of exemplary damages and then lists 
exceptions that remove these limitations or caps. Tex. Civ. Prac. & Rem. Code 
§ 41.008. The Committee considers these exceptions to be findings that establish “lia- 
bility for and the amount of exemplary damages”; therefore, these questions are condi- 
tioned on, and require, unanimous findings. See PJC 115.41—115.46. 


Actions filed before September 1, 2003. A unanimous decision on liability for 
and the amount of exemplary damages is not required for actions filed before Septem- 
ber 1, 2003. In such cases, substitute the following conditioning instruction: 


If you answered “Yes” to Question [715.37], then answer 
the following question. Otherwise, do not answer the following ques- 
tion. 


Source of instruction and definition. The question and instructions are derived 
from Tex. Penal Code §§ 31.01(1), 31.08, 32.01(2), (3), 32.46; Tex. Civ. Prac. & Rem. 
Code § 41.008. 
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PJC 115.41 Question and Instruction—Fraudulent Destruction, 
Removal, Alteration, or Concealment of Writing as a 
Ground for Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(12)) 


Answer the following question only if you unanimously answered “Yes” to 
Question [/15.37]. Otherwise, do not answer the following question. 


To answer “Yes” to [any part of] the following question, your answer must 
be unanimous. You may answer “No” to [any part of] the following question 
only upon a vote of ten or more jurors. Otherwise, you must not answer [that 
part of | the following question. 


QUESTION 
Did Don Davis alter |describe the writing in question, e.g., Terry Testator’s 
will dated February 29, 2004] with intent to defraud or harm another? 


A person acts with intent with respect to the nature of his conduct or to a 
result of his conduct when it is the conscious objective or desire to engage in 
the conduct or cause the result. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 115.41 should be used in a case in which (1) exemplary dam- 
ages are sought, (2) the jury has previously found that the defendant committed con- 
duct authorizing recovery of exemplary damages as set out in Tex. Civ. Prac. & Rem. 
Code § 41.003, and (3) the plaintiff alleges harm based on conduct described as a fel- 
ony in Tex. Penal Code § 32.47. See Tex. Civ. Prac. & Rem. Code § 41.008(c)(12). 
This statute applies to causes of action accruing on or after September 1, 1995. If the 
jury finds conduct that violates Tex. Penal Code § 32.47, and that conduct rises to the 
level of a felony, the limitations on exemplary damages awards set out in Tex. Civ. 
Prac. & Rem. Code § 41.008(b) do not apply. Tex. Civ. Prac. & Rem. Code 
§ 41.008(c). See comment below, “Felonious conduct,” for a discussion of the require- 
ments needed to establish that the conduct in question was felonious. 


Bifurcation. Ifa defendant has requested a bifurcated trial pursuant to Tex. Civ. 
Prac. & Rem. Code § 41.009, PJC 115.41 should be answered in the first phase of the 
trial. 
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Caveat: burden of proof. The Committee expresses no opinion on the burden of 
proof for the question set forth above. See Tex. Civ. Prac. & Rem. Code §§ 41.003(c), 
41.008(c). 


Alternative language for “alter.” In an appropriate case, the terms remove, con- 
ceal, destroy, substitute, or impair the verity (legibility) (availability) of may be substi- 
tuted for the word alter. See Tex. Penal Code § 32.47(a). 


Not applicable to governmental records. Because Tex. Penal Code § 32.47 does 
not apply to writings that are “governmental records,” PJC 115.41 is not applicable in 
a case in which the writing in question is such a record. See Tex. Penal Code 
§ 32.47(a). See Tex. Penal Code § 37.01(2) for a definition of “governmental record.” 


Definition of “writing.” In an appropriate case, use a definition of “writing” as 
provided in Tex. Penal Code § 32.47(b). 


Felonious conduct. Tex. Civ. Prac. & Rem. Code § 41.008(c) provides that the 
limitation or cap on exemplary damages may be lifted only if the plaintiff's damages 
are based on conduct “described as a felony” in Tex. Penal Code § 32.47. The criminal 
conduct described in Tex. Penal Code § 32.47 rises to felonious conduct only in the 
following situations: 


1. the writing is a will or codicil of another, whether or not the maker is alive 
or dead and whether or not it has been admitted to probate; or 


2. the writing is a deed, mortgage, deed of trust, security instrument, security 
agreement, or other writing for which the law provides public recording or filing, 
whether or not the writing has been acknowledged; or 


3. the writing is attached to tangible property to indicate the price for the 
sale of that property, the actor engaged in the conduct described in Tex. Penal Code 
§ 32.47(a) with respect to the writing for the purpose of obtaining the property for a 
lesser price indicated by a separate writing, and the difference between the impaired 
writing and the lesser price indicated by the other writing is $2,500 or more. 


Tex. Penal Code § 32.47(d), (e). 


Unanimity. For actions filed on or after September 1, 2003, “[e]xemplary dam- 
ages may be awarded only if the jury was unanimous in regard to finding liability for 
and the amount of exemplary damages.” Tex. Civ. Prac. & Rem. Code § 41.003(d). 
The jury must be instructed that its answer regarding the amount of exemplary dam- 
ages must be unanimous. Tex. Civ. Prac. & Rem. Code § 41.003(e). By the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a, the supreme court requires unanimity on the 
applicable liability question as well as the exemplary damages question in cases gov- 
erned by Tex. Civ. Prac. & Rem. Code § 41.003(d). Section 41.008 of the Civil Prac- 
tice and Remedies Code limits the amount of exemplary damages and then lists 
exceptions that remove these limitations or caps. Tex. Civ. Prac. & Rem. Code 
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§ 41.008. The Committee considers these exceptions to be findings that establish “lia- 
bility for and the amount of exemplary damages”; therefore, these questions are condi- 
tioned on, and require, unanimous findings. See PJC 115.40, 115.42—115.46. 


Actions filed before September 1, 2003. A unanimous decision on liability for 
and the amount of exemplary damages is not required for actions filed before Septem- 
ber 1, 2003. In such cases, substitute the following conditioning instruction: 


If you answered “Yes” to Question [715.37], then answer 
the following question. Otherwise, do not answer the following ques- 
tion. 


Source of instruction and definition. The question and instructions are derived 
from Tex. Penal Code §§ 6.03(a), 32.47; Tex. Civ. Prac. & Rem. Code § 41.008. 
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PJC 115.42 Question and Instructions—Forgery as a Ground for 
Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(8)) 


Answer the following question only if you unanimously answered “Yes” to 
Question [/15.37]. Otherwise, do not answer the following question. 


To answer “Yes” to [any part of | the following question, your answer must 
be unanimous. You may answer “No” to [any part of] the following question 
only upon a vote of ten or more jurors. Otherwise, you must not answer [that 
part of | the following question. 


QUESTION 


Did Don Davis commit forgery with the intent to defraud or harm another? 


“Forgery” means that a person alters, makes, completes, executes, or authen- 
ticates a writing so that it purports to be the act of another who did not autho- 
rize that act. 


A person acts with intent with respect to the nature of his conduct or to a 
result of his conduct when it is the conscious objective or desire to engage in 
the conduct or cause the result. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 115.42 should be used in a case in which (1) exemplary dam- 
ages are sought, (2) the jury has previously found that the defendant committed con- 
duct authorizing recovery of exemplary damages as set out in Tex. Civ. Prac. & Rem. 
Code § 41.003, and (3) the plaintiff alleges harm based on conduct described as a fel- 
ony in Tex. Penal Code § 32.21. See Tex. Civ. Prac. & Rem. Code § 41.008(c)(8). This 
statute applies to causes of action accruing on or after September 1, 1995. If the jury 
finds conduct that violates Tex. Penal Code § 32.21, and that conduct rises to the level 
of a felony, the limitations on exemplary damages awards set out in Tex. Civ. Prac. & 
Rem. Code § 41.008(b) do not apply. Tex. Civ. Prac. & Rem. Code § 41.008(c)(8). See 
comment below, “Felonious conduct,” for a discussion of the requirements needed to 
establish that the conduct in question was felonious. 
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Bifurcation. Ifa defendant has requested a bifurcated trial pursuant to Tex. Civ. 
Prac. & Rem. Code § 41.009, PJC 115.42 should be answered in the first phase of the 
trial. 


Caveat: burden of proof. The Committee expresses no opinion on the burden of 
proof for the question set forth above. See Tex. Civ. Prac. & Rem. Code §§ 41.003(c), 
41.008(c). 


Alternative language for issuance or possession of a forged writing. Tex. 
Penal Code § 32.21(a)(1)(B) defines “forgery” alternatively as occurring when a per- 
son issues, transfers, registers the transfer of, passes, publishes, or otherwise utters a 
forged writing as defined in Tex. Penal Code § 32.21(a)(1)(A). Also, Tex. Penal Code 
§ 32.21(a)(1)(C) gives another alternative definition of “forgery” as occurring when a 
person possesses a forged writing (as defined in Tex. Penal Code § 32.21(a)(1)(A)) 
with the intent to utter it (as defined in Tex. Penal Code § 32.21(a)(1)(B)). In an appro- 
priate case, an alternative definition of “forgery” may be substituted. 


Definition of “writing.” In an appropriate case, use an applicable definition of 
“writing” as found in Tex. Penal Code § 32.21(a)(2). 


Alternative language for “be the act of another who did not authorize that 
act.” In an appropriate case, the language have been executed at a time (at a place) 
(in a numbered sequence) other than was in fact the case, or be a copy of an original 
when no such original existed may be substituted for the original language of the 
charge. Tex. Penal Code § 32.21(a)(1)(A). 


Felonious conduct. Tex. Civ. Prac. & Rem. Code § 41.008(c) provides that the 
limitation or cap on exemplary damages may be lifted only if the plaintiff's damages 
are based on conduct “described as a felony” in Tex. Penal Code § 32.21. The criminal 
conduct described in Tex. Penal Code § 32.21 generally rises to felonious conduct 
only when the writing is or purports to be— 


1. a will, codicil, deed, deed of trust, mortgage, security instrument, security 
agreement, credit card, check, authorization to debit an account at a financial insti- 
tution, or similar sight order for payment of money, contract, release, or other com- 
mercial instrument; 


2. part of an issue of money, securities, postage, or revenue stamps; 


3. a license, certificate, permit, seal, title, letter of patent, or similar docu- 
ment issued by a government; or 


4. another instrument issued by a state or national government or by a subdi- 
vision of either, or part of an issue of stock, bonds, or other instruments representing 
interests in or claims against another person. 


Tex. Penal Code § 32.21(d), (e) Even if the writing meets these criteria, the conduct 
will, under certain circumstances, constitute only a misdemeanor. See Tex. Penal Code 
§ 32.21(e-1). However, conduct that would otherwise constitute only a misdemeanor 
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may be raised to felony level if it is committed against an elderly individual. See Tex. 
Penal Code § 32.21(e—2). 


Unanimity. For actions filed on or after September 1, 2003, “[e]xemplary dam- 
ages may be awarded only if the jury was unanimous in regard to finding liability for 
and the amount of exemplary damages.” Tex. Civ. Prac. & Rem. Code § 41.003(d). 
The jury must be instructed that its answer regarding the amount of exemplary dam- 
ages must be unanimous. Tex. Civ. Prac. & Rem. Code § 41.003(e). By the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a, the supreme court requires unanimity on the 
applicable liability question as well as the exemplary damages question in cases gov- 
erned by Tex. Civ. Prac. & Rem. Code § 41.003(d). Section 41.008 of the Civil Prac- 
tice and Remedies Code limits the amount of exemplary damages and then lists 
exceptions that remove these limitations or caps. Tex. Civ. Prac. & Rem. Code 
§ 41.008. The Committee considers these exceptions to be findings that establish “lia- 
bility for and the amount of exemplary damages”; therefore, these questions are condi- 
tioned on, and require, unanimous findings. See PJC 115.40, 115.41, 115.43-115.46. 


Actions filed before September 1, 2003. A unanimous decision on liability for 
and the amount of exemplary damages is not required for actions filed before Septem- 
ber 1, 2003. In such cases, substitute the following conditioning instruction: 


If you answered “Yes” to Question [715.37], then answer 
the following question. Otherwise, do not answer the following ques- 
tion. 


Source of instruction and definition. The question and instructions are derived 
from Tex. Penal Code §§ 6.03(a), 32.21(a), (b); Tex. Civ. Prac. & Rem. Code 
§ 41.008. 
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PJC 115.43 Question and Instructions—Theft as a Ground for 
Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(13)) 


Answer the following question only if you unanimously answered “Yes” to 
Question [/15.37]. Otherwise, do not answer the following question. 


To answer “Yes” to [any part of] the following question, your answer must 
be unanimous. You may answer “No” to [any part of] the following question 
only upon a vote of ten or more jurors. Otherwise, you must not answer [that 
part of | the following question. 


QUESTION 


Did Don Davis commit theft [and was the value of the stolen property 
$30,000 or greater]? 


“Theft” means that a person unlawfully appropriates property with the intent 
to deprive the owner of property. Appropriating property is unlawful if it is 
without the owner’s effective consent. 


A person acts with intent with respect to the nature of his conduct or to a 
result of his conduct when it is the conscious objective or desire to engage in 
the conduct or cause the result. 


“Deprive” means to withhold property from the owner permanently or for so 
extended a period of time that a major portion of the value or enjoyment of the 
property is lost to the owner. 


“Owner” means a person who has title to the property, possession of the 
property, whether lawful or not, or a greater right to possession of the property 
than Don Davis. 


“Property” means: (a) real property; (b) tangible or intangible personal prop- 
erty, including anything severed from land; or (c) a document, including 
money, that represents or embodies anything of value. 


“Consent” means assent in fact, whether express or implied. 


“Effective consent” includes consent by a person legally authorized to act 
for the owner. Consent is not effective if induced by deception or coercion. 


Answer “Yes” or “No.” 


Answer: 
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COMMENT 


When to use. PJC 115.43 should be used in a case in which (1) exemplary dam- 
ages are sought, (2) the jury has previously found that the defendant committed con- 
duct authorizing recovery of exemplary damages as set out in Tex. Civ. Prac. & Rem. 
Code § 41.003, and (3) the plaintiff alleges harm based on conduct described as a 
third-degree felony in Tex. Penal Code § 31.03. See Tex. Civ. Prac. & Rem. Code 
§ 41.008(c)(13). This statute applies to causes of action accruing on or after September 
1, 1995. If the jury finds conduct that violates Tex. Penal Code ch. 31, and that conduct 
rises to the level of a third-degree felony, the limitations on exemplary damages 
awards set out in Tex. Civ. Prac. & Rem. Code § 41.008(b) do not apply. Tex. Civ. 
Prac. & Rem. Code § 41.008(c). See comment below, “‘Value’ and requirement that 
conduct be described as a third-degree felony,” for a discussion of the requirements 
needed to establish that the conduct in question was felonious. 


Bifurcation. Ifa defendant has requested a bifurcated trial pursuant to Tex. Civ. 
Prac. & Rem. Code § 41.009, PJC 115.43 should be answered in the first phase of the 
trial. 


Caveat: burden of proof. The Committee expresses no opinion on the burden of 
proof for the question set forth above. See Tex. Civ. Prac. & Rem. Code §§ 41.003(c), 
41.008(c). 


Alternative definition for “unlawful appropriation of property.” “Unlawful 
appropriation of property” also occurs when the property is stolen and the actor appro- 
priates the property knowing it was stolen by another. Tex. Penal Code § 31.03(b)(2). 
In an appropriate case, this definition should be substituted for the one shown above, 
and the Penal Code’s definition of “knowing conduct,” found at Tex. Penal Code 
§ 6.03(b), should be given as well. 


Alternative definitions for “deprive.” In an appropriate case, one or more of the 
following definitions of “deprive” may be substituted for the one shown above: 


to restore property only upon payment of reward or other compensa- 
tion. 


or— 


to dispose of property in a manner that makes recovery of the prop- 
erty by the owner unlikely. 


Tex. Penal Code § 31.01(2)(B), (2)(C). 


Effective consent. In an appropriate case, the language Consent is not effective if 
induced by deception or coercion may be replaced with any of the following alterna- 
tives: 


[Consent is not effective if] 
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1. given by a person Don Davis knows is not legally autho- 
rized to act for the owner; 


2. given by a person who by reason of youth, mental disease or 
defect, or intoxication is known by Don Davis to be unable to make 
reasonable property dispositions; or 


3. given solely to detect the commission of an offense. 


See Tex. Penal Code § 31.01(3)(B), (3)(C), (3)(D). If the defendant’s knowledge of a 
fact is in issue (as in option | above), the definition of “knowing conduct” found at 
Tex. Penal Code § 6.03(b) should be given. 


Theft of services and trade secrets. Tex. Penal Code § 31.04 should be con- 
sulted if the alleged theft was of services rather than of property, and Tex. Penal Code 
§ 31.05 should be consulted if the alleged theft was of a trade secret. 


“Value” and requirement that conduct be described as a third-degree felony. 
Tex. Civ. Prac. & Rem. Code § 41.008(c)(13) requires that the theft be at a level of a 
third-degree felony or higher in order to lift the limitation or cap on exemplary dam- 
ages awards. The general criterion for a third-degree felony is that the property or ser- 
vice have a value of $30,000 or higher but less than $150,000. Tex. Penal Code 
§ 31.03(e)(5). The optional language in the basic question in PJC 115.43 makes this 
inquiry, if there is a dispute about the value of what was stolen. Tex. Penal Code 
§ 31.08 contains additional criteria for ascertaining value to determine the level of the 
offense, and Tex. Penal Code § 31.03 contains additional, nonmonetary criteria for 
ascertaining the level of punishment. 


Unanimity. For actions filed on or after September 1, 2003, “[e]xemplary dam- 
ages may be awarded only if the jury was unanimous in regard to finding liability for 
and the amount of exemplary damages.” Tex. Civ. Prac. & Rem. Code § 41.003(d). 
The jury must be instructed that its answer regarding the amount of exemplary dam- 
ages must be unanimous. Tex. Civ. Prac. & Rem. Code § 41.003(e). By the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a, the supreme court requires unanimity on the 
applicable liability question as well as the exemplary damages question in cases gov- 
erned by Tex. Civ. Prac. & Rem. Code § 41.003(d). Section 41.008 of the Civil Prac- 
tice and Remedies Code limits the amount of exemplary damages and then lists 
exceptions that remove these limitations or caps. Tex. Civ. Prac. & Rem. Code 
§ 41.008. The Committee considers these exceptions to be findings that establish “lia- 
bility for and the amount of exemplary damages”; therefore, these questions are condi- 
tioned on, and require, unanimous findings. See PJC 115.40—115.42, 115.44-115.46. 


Actions filed before September 1, 2003. A unanimous decision on liability for 
and the amount of exemplary damages is not required for actions filed before Septem- 
ber 1, 2003. In such cases, substitute the following conditioning instruction: 
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If you answered “Yes” to Question [715.37], then answer 
the following question. Otherwise, do not answer the following ques- 
tion. 


Source of instruction and definition. The question and instructions are derived 
from Tex. Penal Code §§ 1.07(a)(11), (a)(35), 6.03, 31.01(2), (3), (4), (5), 31.03, 
31.08; Tex. Civ. Prac. & Rem. Code § 41.008. 
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PJC 115.44 Question and Instruction—Commercial (Fiduciary) 
Bribery as a Ground for Removing Limitation on 
Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(9)) 


Answer the following question only if you unanimously answered “Yes” to 
Question [/15.37]. Otherwise, do not answer the following question. 


To answer “Yes” to [any part of] the following question, your answer must 
be unanimous. You may answer “No” to [any part of] the following question 
only upon a vote of ten or more jurors. Otherwise, you must not answer [that 
part of | the following question. 


QUESTION 


Did Don Davis, without Paul Payne’s consent, intentionally solicit, accept, 
or agree to accept any benefit from another person on the agreement or under- 
standing that the benefit would influence his conduct in relation to the affairs of 
Paul Payne? 


A person acts with intent with respect to the nature of his conduct or to a 
result of his conduct when it is the conscious objective or desire to engage in 
the conduct or cause the result. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 115.44 should be used in a case in which (1) exemplary dam- 
ages are sought, (2) the jury has previously found that the defendant committed con- 
duct authorizing recovery of exemplary damages as set out in Tex. Civ. Prac. & Rem. 
Code § 41.003, and (3) the plaintiff alleges harm based on conduct described in Tex. 
Penal Code § 32.43. See Tex. Civ. Prac. & Rem. Code § 41.008(c)(9). This statute 
applies to causes of action accruing on or after September 1, 1995. If the jury finds 
conduct that violates Tex. Penal Code § 32.43, the limitations on exemplary damages 
awards set out in Tex. Civ. Prac. & Rem. Code § 41.008(b) do not apply. Tex. Civ. 
Prac. & Rem. Code § 41.008(c). 


Bifurcation. Ifa defendant has requested a bifurcated trial pursuant to Tex. Civ. 
Prac. & Rem. Code § 41.009, PJC 115.44 should be answered in the first phase of the 
trial. 
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Caveat: burden of proof. The Committee expresses no opinion on the burden of 
proof for the question set forth above. See Tex. Civ. Prac. & Rem. Code §§ 41.003(c), 
41.008(c). 


Consent. Ifa definition of “consent” is required, use the following: 
“Consent” means assent in fact, whether express or apparent. 
Tex. Penal Code § 1.07(a)(11). 
Benefit. Ifa definition of “benefit” is required, use the following: 


“Benefit” means anything reasonably regarded as economic gain 
or advantage, including benefit to any other person in whose welfare 
the beneficiary is interested. 


Tex. Penal Code § 1.07(a)(7). 


Knowing standard of conduct. Tex. Civ. Prac. & Rem. Code § 41.008(c) autho- 
rizes elimination of the limitation on exemplary damages awards if the conduct 
described in the applicable Penal Code section was committed either knowingly or 
intentionally. If knowing instead of intentional conduct is alleged, use the following 
definition: 


A person acts knowingly with respect to the nature of his conduct 
or to circumstances surrounding his conduct when he is aware of the 
nature of his conduct or that the circumstances exist. A person acts 
knowingly with respect to a result of his conduct when he is aware 
that his conduct is reasonably certain to cause the result. 


Tex. Penal Code § 6.03(b). 


Offering bribe also criminal conduct. A person who, for an improper purpose, 
intentionally offers, confers, or agrees to confer a benefit to a fiduciary also commits 
commercial bribery. Tex. Penal Code § 32.43(c). In an appropriate case, the question 
should read: 


Did Don Davis intentionally offer, confer, or agree to confer a ben- 
efit on Fred Fiduciary on the agreement that the benefit would influ- 
ence Fred Fiduciary’s conduct in relation to the affairs of Paul 
Payne? 


Fiduciary. The defendant must be a fiduciary for the conduct described in Tex. 
Penal Code § 32.43 to apply. “Fiduciary” is defined there as (1) an agent or employee; 
(2) a trustee, guardian, custodian, administrator, executor, conservator, receiver, or 
similar fiduciary; (3) a lawyer, physician, accountant, appraiser, or other professional 
advisor; or (4) an officer, director, partner, manager, or other participant in the direc- 
tion of the affairs of a corporation or association. Tex. Penal Code § 32.43(a)(2). If the 
existence of such a fiduciary relationship is disputed, a preliminary question should be 


518 


DAMAGES PJC 115.44 


submitted, and PJC 115.44 should be made conditional on a “Yes” answer to that ques- 
tion. See Schiller v. Elick, 240 S.W.2d 997, 999 (Tex. 1951) (dispute whether defen- 
dant was plaintiff's agent). See chapter 104 of this volume regarding fiduciary and 
confidential relationships. 


Beneficiary. For purposes of the commercial bribery statute, a “beneficiary” is 
the person for whom a fiduciary acts. Tex. Penal Code § 32.43(a)(1). PJC 115.44 
assumes that the plaintiff is the beneficiary. 


Unanimity. For actions filed on or after September 1, 2003, “[e]xemplary dam- 
ages may be awarded only if the jury was unanimous in regard to finding liability for 
and the amount of exemplary damages.” Tex. Civ. Prac. & Rem. Code § 41.003(d). 
The jury must be instructed that its answer regarding the amount of exemplary dam- 
ages must be unanimous. Tex. Civ. Prac. & Rem. Code § 41.003(e). By the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a, the supreme court requires unanimity on the 
applicable liability question as well as the exemplary damages question in cases gov- 
erned by Tex. Civ. Prac. & Rem. Code § 41.003(d). Section 41.008 of the Civil Prac- 
tice and Remedies Code limits the amount of exemplary damages and then lists 
exceptions that remove these limitations or caps. Tex. Civ. Prac. & Rem. Code 
§ 41.008. The Committee considers these exceptions to be findings that establish “lia- 
bility for and the amount of exemplary damages”; therefore, these questions are condi- 
tioned on, and require, unanimous findings. See PJC 115.40—115.43, 115.45, 115.46. 


Actions filed before September 1, 2003. A unanimous decision on liability for 
and the amount of exemplary damages is not required for actions filed before Septem- 
ber 1, 2003. In such cases, substitute the following conditioning instruction: 


If you answered “Yes” to Question [715.37], then answer 
the following question. Otherwise, do not answer the following ques- 
tion. 


Source of instruction and definition. Tex. Penal Code § 32.43; Tex. Civ. Prac. & 
Rem. Code § 41.008. 
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PJC 115.45 Question and Instructions—Misapplication of Fiduciary 
Property as a Ground for Removing Limitation on 
Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(10)) 


Answer the following question only if you unanimously answered “Yes” to 
Question [/15.37]. Otherwise, do not answer the following question. 


To answer “Yes” to [any part of] the following question, your answer must 
be unanimous. You may answer “No” to [any part of] the following question 
only upon a vote of ten or more jurors. Otherwise, you must not answer [that 
part of | the following question. 


QUESTION 


Did Don Davis intentionally misapply [identify property defendant held as a 
fiduciary, e.g., 300 shares of ABC Corporation common stock] in a manner that 
involved substantial risk of loss to Paul Payne [and was the value of the prop- 
erty $2,500 or greater]? 


“Misapply” means a person deals with property [or money] contrary to an 
agreement under which the person holds the property [or money]. 


“Substantial risk of loss” means it is more likely than not that loss will occur. 


A person acts with intent with respect to the nature of his conduct or to a 
result of his conduct when it is the conscious objective or desire to engage in 
the conduct or cause the result. 


Answer “Yes” or “No.” 


Answer: 





COMMENT 


When to use. PJC 115.45 should be used in a case in which (1) exemplary dam- 
ages are sought, (2) the jury has previously found that the defendant committed con- 
duct authorizing recovery of exemplary damages as set out in Tex. Civ. Prac. & Rem. 
Code § 41.003, and (3) the plaintiff alleges harm based on conduct described in Tex. 
Penal Code § 32.45. See Tex. Civ. Prac. & Rem. Code § 41.008(c)(10). This statute 
applies to causes of action accruing on or after September 1, 1995. If the jury finds 
conduct that violates Tex. Penal Code § 32.45, the limitations on exemplary damages 
awards set out in Tex. Civ. Prac. & Rem. Code § 41.008(b) do not apply. Tex. Civ. 
Prac. & Rem. Code § 41.008(c). 
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Bifurcation. Ifa defendant has requested a bifurcated trial pursuant to Tex. Civ. 
Prac. & Rem. Code § 41.009, PJC 115.45 should be answered in the first phase of the 
trial. 


Caveat: burden of proof. The Committee expresses no opinion on the burden of 
proof for the question set forth above. See Tex. Civ. Prac. & Rem. Code §§ 41.003(c), 
41.008(c). 


Knowing standard of conduct. Tex. Civ. Prac. & Rem. Code § 41.008(c) autho- 
rizes elimination of the limitation on exemplary damages awards if the conduct 
described in the applicable Penal Code section was committed either knowingly or 
intentionally. If knowing instead of intentional conduct is alleged, use the following 
definition: 


A person acts knowingly with respect to the nature of his conduct 
or to circumstances surrounding his conduct when he is aware of the 
nature of his conduct or that the circumstances exist. A person acts 
knowingly with respect to a result of his conduct when he is aware 
that his conduct is reasonably certain to cause the result. 


Tex. Penal Code § 6.03(b). 
Agreement. Ifa definition of “agreement” is required, use the following: 


“Agreement” means the act of agreement or coming to an agree- 
ment; a harmonious understanding; or an arrangement as to a course 
of action. 


Bynum v. State, 711 S.W.2d 321, 323 (Tex. App.—Amarillo 1986), aff'd, 767 S.W.2d 
769 (Tex. Crim. App. 1989) (applying ordinary, dictionary definition of “agreement’). 


Property. Tex. Penal Code § 32.01(2) defines “property” broadly to include tan- 
gible or intangible property as well as money. Because the jury may not understand 
money to be “property,” the word “money” should be used if money is involved in the 
case. 


Acting contrary to a law governing disposition of property. In an appropriate 
case, the phrase a law prescribing the custody or disposition of the property may be 
substituted for, or added to, the phrase an agreement under which the person holds the 
property. See Tex. Penal Code § 32.45(a)(2). 


Fiduciary. The defendant must be a fiduciary for the conduct described in Tex. 
Penal Code § 32.45 to apply. “Fiduciary” is defined there as including (1) “a trustee, 
guardian, administrator, executor, conservator, and receiver”; (2) “an attorney in fact 
or agent appointed under a durable power of attorney” as provided by title 2, subtitle P, 
of the Texas Estates Code; (3) “any other person acting in a fiduciary capacity, but not 
a commercial bailee unless the commercial bailee is a party in a motor fuel sales 
agreement with a distributor or supplier,” as those terms are defined in Tex. Tax Code 
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§ 162.001; and (4) “an officer, manager, employee, or agent carrying on fiduciary 
functions on behalf of a fiduciary.” Tex. Penal Code § 32.45(a)(1). “[AJny other per- 
son acting in a fiduciary capacity” embraces all fiduciaries, not just the categories of 
fiduciaries enumerated in Tex. Penal Code § 32.45(a)(1). Coplin v. State, 585 S.W.2d 
734, 735 (Tex. Crim. App. 1979); Showery v. State, 678 S.W.2d 103, 107-08 (Tex. 
App.—El Paso 1984, pet. ref d). 


If the existence of such a fiduciary relationship is disputed, a preliminary question 
should be submitted, and PJC 115.45 should be made conditional on a “Yes” answer to 
that question. See Schiller v. Elick, 240 S.W.2d 997, 999 (Tex. 1951) (dispute whether 
defendant was plaintiff s agent). See chapter 104 of this volume regarding fiduciary 
and confidential relationships. 


Substantial risk of loss. The definition of “substantial risk of loss” is derived 
from Bynum, 767 S.W.2d at 774-75, and Casillas v. State, 733 S.W.2d 158, 163-64 
(Tex. Crim. App. 1986). 


Misapplication of property of financial institution. If the defendant is alleged 
to have misapplied property of a financial institution instead of fiduciary property, the 
question should be amended to read as follows: 


QUESTION 


Did Don Davis intentionally misapply property of ABC Bank in a 
manner that involved substantial risk of loss to ABC Bank [and was 
the value of the misapplied property $2,500 or greater]? 


“Misapply” means to deal with property contrary to a law pre- 
scribing the custody or disposition of the property. 


“Substantial risk of loss” means it is more likely than not that loss 
will occur. 


A person acts with intent with respect to the nature of his conduct 
or to a result of his conduct when it is the conscious objective or 
desire to engage in the conduct or cause the result. 


“Value” and requirement that conduct be described as a felony. Tex. Civ. 
Prac. & Rem. Code § 41.008(c) provides that the limitation or cap on exemplary dam- 
ages may be lifted only if the plaintiff's damages are based on conduct “described as a 
felony” in Tex. Penal Code § 32.45. The criminal conduct described in Tex. Penal 
Code § 32.45 rises to felonious conduct only when the value of the property misap- 
plied is $2,500 or higher. Tex. Penal Code § 32.45(c). The optional language in the 
basic question in PJC 115.45 establishes whether the defendant’s conduct rises to the 
status of a felony, if there is a dispute about the value of the misapplied property. 


Unanimity. For actions filed on or after September 1, 2003, “[e]xemplary dam- 
ages may be awarded only if the jury was unanimous in regard to finding liability for 
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and the amount of exemplary damages.” Tex. Civ. Prac. & Rem. Code § 41.003(d). 
The jury must be instructed that its answer regarding the amount of exemplary dam- 
ages must be unanimous. Tex. Civ. Prac. & Rem. Code § 41.003(e). By the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a, the supreme court requires unanimity on the 
applicable liability question as well as the exemplary damages question in cases gov- 
erned by Tex. Civ. Prac. & Rem. Code § 41.003(d). Section 41.008 of the Civil Prac- 
tice and Remedies Code limits the amount of exemplary damages and then lists 
exceptions that remove these limitations or caps. Tex. Civ. Prac. & Rem. Code 
§ 41.008. The Committee considers these exceptions to be findings that establish “lia- 
bility for and the amount of exemplary damages”; therefore, these questions are condi- 
tioned on, and require, unanimous findings. See PJC 115.40—115.44, 115.46. 


Actions filed before September 1, 2003. A unanimous decision on liability for 
and the amount of exemplary damages is not required for actions filed before Septem- 
ber 1, 2003. In such cases, substitute the following conditioning instruction: 


If you answered “Yes” to Question [715.37], then answer 
the following question. Otherwise, do not answer the following ques- 
tion. 


Source of instruction and definition. Tex. Penal Code §§ 31.08, 32.45; Tex. Civ. 
Prac. & Rem. Code § 41.008. 
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PJC 115.46 Other Conduct of Defendant Authorizing Removal of 
Limitation on Exemplary Damages Award (Comment) 


In addition to the actions described in PJC 115.40—115.45, nine other instances of 
the defendant’s conduct, listed in Tex. Civ. Prac. & Rem. Code § 41.008(c), will sup- 
port a removal of the limitation on exemplary damages awards set out in Tex. Civ. 
Prac. & Rem. Code § 41.008(b). They are: 


° murder (Tex. Penal Code § 19.02); 

° capital murder (Tex. Penal Code § 19.03); 

e aggravated kidnapping (Tex. Penal Code § 20.04); 

° aggravated assault (Tex. Penal Code § 22.02); 

e sexual assault (Tex. Penal Code § 22.011); 

e aggravated sexual assault (Tex. Penal Code § 22.021); 


e injury to a child, elderly individual, or disabled individual (Tex. Penal 
Code § 22.04), but for actions filed on or after September 1, 2003, “not if the con- 
duct occurred while providing health care as defined by [Texas Civil Practice and 
Remedies Code] Section 74.001” (Tex. Civ. Prac. & Rem. Code § 41.008(c)(7)); 


° intoxication assault (Tex. Penal Code § 49.07); and 
° intoxication manslaughter (Tex. Penal Code § 49.08). 


When to use. A question asking whether the defendant engaged in the conduct 
described in the Penal Code provisions set out above should be used in a case in which 
(1) exemplary damages are sought, (2) the jury has previously found that the defen- 
dant committed conduct authorizing recovery of exemplary damages as set out in Tex. 
Civ. Prac. & Rem. Code § 41.003, and (3) the plaintiff alleges harm based on conduct 
described in the Penal Code provision. See Tex. Civ. Prac. & Rem. Code § 41.008(c). 
This statute applies to causes of action accruing on or after September 1, 1995. If the 
jury answers “Yes” to such a question, the limitations on exemplary damages awards 
set out in Tex. Civ. Prac. & Rem. Code § 41.008(b) do not apply. Tex. Civ. Prac. & 
Rem. Code § 41.008(c). 


Drafting of question. A jury question regarding one or more of the acts set out in 
the Penal Code sections listed above should follow the pattern set out in PJC 115.40— 
115.45. For questions and instructions on these actions, see the current edition of State 
Bar of Texas, Texas Pattern Jury Charges—Malpractice, Premises & Products. 


Standard of conduct—“knowingly” or “intentionally.” Tex. Civ. Prac. & Rem. 
Code § 41.008(c) authorizes elimination of the limitation on exemplary damages 
awards if the conduct described in the applicable Penal Code section was committed 
either knowingly or intentionally. “Knowingly” is defined as follows: 
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A person acts knowingly, or with knowledge, with respect to the nature of 
his conduct or to circumstances surrounding his conduct when he is aware 
of the nature of his conduct or that the circumstances exist. A person acts 
knowingly, or with knowledge, with respect to a result of his conduct when 
he is aware that his conduct is reasonably certain to cause the result. 


Tex. Penal Code § 6.03(b). 
“Intentionally” is defined as follows: 


A person acts intentionally, or with intent, with respect to the nature of his 
conduct or to a result of his conduct when it is his conscious objective or 
desire to engage in the conduct or cause the result. 


Tex. Penal Code § 6.03(a). 


Felonious conduct. Tex. Civ. Prac. & Rem. Code § 41.008(c) provides that the 
limitation or cap on exemplary damages may be lifted only if the plaintiff's damages 
are based on conduct “described as a felony” in the applicable Penal Code section, 
unless the conduct is intoxication assault or intoxication manslaughter. 


Unanimity. For actions filed on or after September 1, 2003, “[e]xemplary dam- 
ages may be awarded only if the jury was unanimous in regard to finding liability for 
and the amount of exemplary damages.” Tex. Civ. Prac. & Rem. Code § 41.003(d). 
The jury must be instructed that its answer regarding the amount of exemplary dam- 
ages must be unanimous. Tex. Civ. Prac. & Rem. Code § 41.003(e). By the supreme 
court’s March 15, 2011, effective April 1, 2011, and April 13, 2011, effective April 13, 
2011, orders under Tex. R. Civ. P. 226a, the supreme court requires unanimity on the 
applicable liability question as well as the exemplary damages question in cases gov- 
erned by Tex. Civ. Prac. & Rem. Code § 41.003(d). Section 41.008 of the Civil Prac- 
tice and Remedies Code limits the amount of exemplary damages and then lists 
exceptions that remove these limitations or caps. Tex. Civ. Prac. & Rem. Code 
§ 41.008. The Committee considers these exceptions to be findings that establish “lia- 
bility for and the amount of exemplary damages”; therefore, these questions are condi- 
tioned on, and require, unanimous findings. See PJC 115.40—115.45. 


[PJC 115.47 is reserved for expansion.] 
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PJC 115.48 Question and Instruction on Damages for Misapplication 
of Trust Funds under the Texas Construction Trust Funds 


Act 
[Insert predicate, PJC 115.1.] 


QUESTION 


What amount of trust funds of which Paul Payne was a beneficiary were 
misapplied by Don Davis and not paid to Paul Payne? 


Do not add any amount for interest on damages, if any. 
Answer in dollars and cents for damages, if any. 


Answer: 





COMMENT 


When to use. PJC 115.48 should be predicated on a “Yes” answer to PJC 101.47. 


Source of question. PJC 115.48 is derived from Choy v. Graziano Roofing of 
Texas, Inc., 322 S.W.3d 276, 293-95 (Tex. App.—Houston [1st Dist.] 2009, no pet.). 


Attorney’s fees. Texas Property Code chapter 162 does not expressly authorize 
an award of attorney’s fees. 


Partial excuse. If there is a factual dispute regarding whether only a portion of 
the misapplication of trust funds is excused, the following instruction should be 
included: 


Do not include in your answer any amount of misapplied trust 
funds to which you found in Question [701.48] an excuse 
applies. 
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PJC 115.49 Question and Instructions on Prompt Payment to 
Contractors and Subcontractors Damages 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that resulted from not being 
promptly paid by Don Davis? 


Consider the following elements of damages, if any, and none other. 


The unpaid amount for properly performed work or materials suitably stored 
or specially fabricated under the contract. 


Do not speculate about what Paul Payne’s ultimate recovery may or may not 
be. Any recovery will be determined by the court when it applies the law to 
your answer at the time of judgment. Do not add any amount for interest on 
damages, if any. 


Answer in dollars and cents for damages, if any. 


Answer: 





COMMENT 


When to use. PJC 115.49 should be predicated on a “Yes” answer to PJC 101.50. 


Instruction required. PJC 115.49 should not be submitted without an instruction 
on the appropriate measures of damages. See Jackson v. Fontaine’s Clinics, Inc., 499 
S.W.2d 87, 90 (Tex. 1973). 


Attorney’s fees. For submission of attorney’s fees, see PJC 115.60. 


Interest on overdue payment. An unpaid amount begins to accrue interest on the 
day after the date on which the payment becomes due and bears interest at the rate of 
1.5 percent per month and 18 percent per year. See Tex. Prop. Code § 28.004. 


Interest on an unpaid amount stops accruing under section 28.004 on the earlier 
of— 


1. the date of delivery; 


2. the date of mailing, if payment is mailed and delivery occurs within three 
days; or 
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3. the date the judgment is entered for violation of prompt payment. 
See Tex. Prop. Code § 28.004. 


To the extent there are factual disputes about the date payment became due or the 
date the interest on the unpaid account stopped accruing, additional jury questions may 
be necessary. 


[PJC 115.50-115.53 are reserved for expansion. ] 
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PJC 115.54 Question on Trade-Secret Misappropriation Damages 


[Insert predicate, PJC 115.1.] 
QUESTION 


What sum of money, if any, if paid now in cash, would fairly and reasonably 
compensate Paul Payne for his damages, if any, that were caused by such mis- 
appropriation? 


Consider the following elements of damages, if any, and none other. 
[Insert appropriate instructions. See examples in PJC 115.55.] 


Do not add any amount for interest on damages, if any. 
Answer separately in dollars and cents for damages, if any. 
1. [Element A] sustained in the past. 


Answer: 





2. [Element A] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





3. [Element B] sustained in the past. 


Answer: 





4. [Element B] that, in reasonable probability, will be sustained in the 
future. 


Answer: 





COMMENT 


When to use. PJC 115.54 should be predicated on a “Yes” answer to PJC 111.2 
and may be adapted for use in most trade-secret-misappropriation cases by the addi- 
tion of appropriate instructions setting out legally available measures of damages. See 
PJC 115.55. If only one measure of damages is supported by the pleadings and proof, 
the measure may be incorporated into the question. 


Elements of damages submitted separately. The Committee generally recom- 
mends that multiple elements of damages be separately submitted to the jury. Harris 
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County v. Smith, 96 S.W.3d 230, 233-34 (Tex. 2002) (broad-form submission of valid 
and invalid elements of damages may lead to harmful error if there is a proper objec- 
tion raising insufficiency of the evidence to support one or more of the elements sub- 
mitted). In cases involving more than one claimed trade secret, consider whether the 
elements of damages should be submitted separately for each trade secret the jury 
finds was misappropriated. For further discussion, see PJC 116.2 regarding broad- 
form issues and the Castee/ doctrine. 


Further, “[p]rejudgment interest may not be assessed or recovered on an award of 
future damages.” Tex. Fin. Code § 304.1045 (wrongful death, personal injury, or prop- 
erty damage cases). Therefore, separation of past and future damages is required. 


Elements considered separately. Golden Eagle Archery, Inc. v. Jackson, 116 
S.W.3d 757, 770 (Tex. 2003), provides an instruction for cases involving undefined or 
potentially overlapping categories of damages. In those cases, the following language 
should be substituted for the instruction to consider each element separately: 


Consider the following elements of damages, if any, and none 
other. You shall not award any sum of money on any element if you 
have otherwise, under some other element, awarded a sum of money 
for the same loss. That is, do not compensate twice for the same loss, 
if any. 


Prejudgment interest. Instructing the jury not to add interest is suggested 
because prejudgment interest, if recoverable, will be calculated by the court at the time 
of judgment. 


Texas Theft Liability Act. In dicta but applying Texas law, the Fifth Circuit court 
of appeals opined that the “civil remedy provided for by the [Texas Theft Liability Act 
(TTLA)] for misappropriation of trade secrets was superseded by the Texas Uniform 
Trade Secrets Act (TUTSA)....” In re Mandel, 578 Fed. Appx. 376, 384 n.8 (Sth Cir. 
2014) (recognizing that the “TUTSA has no effect on the present litigation because the 
act only applies” to misappropriations made on or after September 1, 2013). The legis- 
lature removed the provision applying the TTLA to theft of trade secrets effective Sep- 
tember 1, 2013. Beardmore v. Jacobson, 131 F. Supp. 3d 656, 670 n.3 (S.D. Tex. 
2015). 


For questions and instructions pertaining to the Theft Liability Act, see the current 
edition of State Bar of Texas, Texas Pattern Jury Charges—General Negligence, 
Intentional Personal Torts & Workers’ Compensation ch. 7. 


Future damages. Future damages may not be recoverable if an injunction is 
obtained. Pursuant to the Texas Uniform Trade Secrets Act (the “Act”), effective Sep- 
tember 1, 2013, an injunction may condition future use of the trade secret upon pay- 
ment of a reasonable royalty in “exceptional circumstances.” Tex. Civ. Prac. & Rem. 
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Code § 134A.003(b). In such cases, Sample C from PJC 115.55 should be submitted to 
determine the future royalty. 


Attorney’s fees. Under the Act, the court may award reasonable attorney’s fees to 
a prevailing party in certain circumstances, such as when a claim of misappropriation 
is made in bad faith or willful and malicious misappropriation exists. Tex. Civ. Prac. & 
Rem. Code § 134A.005(1), (3). “‘Willful and malicious misappropriation’ means 
intentional misappropriation resulting from the conscious disregard of the rights of the 
owner of the trade secret.” Tex. Civ. Prac. & Rem. Code § 134A.002(7). Texas courts 
have not yet addressed whether issues such as reasonableness, bad faith, or willful and 
malicious misappropriation are to be determined by the court or the jury. For a ques- 
tion submitting reasonableness to the jury, see PJC 115.60. 


Exemplary damages. Pursuant to the Act, only “willful and malicious misappro- 
priation” may form the basis for an award of exemplary damages in misappropriation- 
of-trade-secret cases. Tex. Civ. Prac. & Rem. Code § 134A.004(b). “‘ Willful and mali- 
cious misappropriation’ means intentional misappropriation resulting from the con- 
scious disregard of the rights of the owner of the trade secret.” Tex. Civ. Prac. & Rem. 
Code § 134A.002(7). Exemplary damages under the Act are capped at two times 
actual damages. Tex. Civ. Prac. & Rem. Code § 134A.004(b); Southwestern Energy 
Production Co. v. Berry-Helfand, 491 S.W.3d 699, 711 n.7 (Tex. 2016). 
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PJC 115.55 Sample Instructions on Actual Damages—Trade-Secret 
Misappropriation 


Exemplary note: Damages instructions in a misappropriation-of-trade-secrets 
case are necessarily fact-specific and can vary with the circumstances of each case. 
The elements listed below are those commonly used in misappropriation-of-trade- 
secrets cases but do not represent an exhaustive list. These instructions are to be used 
in conjunction with the misappropriation-of-trade-secrets damages question, PJC 
115.54. 


Sample A—Plaintiff’s actual loss 


Paul Payne’s lost profits caused by the misappropriation. 


Sample B—Defendant’s unjust enrichment 


Profits that Don Davis earned from the misappropriation. 


[or] 


Development costs that Don Davis avoided by the misappropriation. 


Sample C—Reasonable royalty 


The price that a willing buyer and a willing seller would have agreed on, at 
the time of the misappropriation, as a fair price for Don Davis’s use of the trade 
secret. 


COMMENT 


When to use. Section 134A.007 of the Texas Civil Practice and Remedies Code 
specifies the extent to which the Texas Uniform Trade Secrets Act (the “Act”), effec- 
tive September 1, 2013, displaces other Texas law regarding remedies for misappropri- 
ation of a trade secret. To the extent other Texas law has not been displaced by the Act, 
it is examined below. 


The Act provides for three measures of damages: (1) actual loss caused by misap- 
propriation; (2) unjust enrichment caused by misappropriation that is not taken into 
account in computing actual loss; and (3) in lieu of damages measured by any other 
methods, a reasonable royalty for the misappropriator’s unauthorized disclosure or use 
of the trade secret. Tex. Civ. Prac. & Rem. Code § 134A.004(a). 
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As explained below, the sample elements of damages provided above are not 
intended to be exclusive, and it may be appropriate to modify an element, or to submit 
an element other than those listed above, in a particular case. 


Plaintiff’s actual loss. The Act provides that a plaintiff is entitled to recover the 
actual loss caused by misappropriation of a trade secret. Tex. Civ. Prac. & Rem. Code 
§ 134A.004(a). “Loss of value to the plaintiff is usually measured by lost profits.” 
Southwestern Energy Production Co. v. Berry-Helfand, 491 S.W.3d 699, 711 (Tex. 
2016) (pre-Act case); see also Bohnsack v. Varco, L.P., 668 F.3d 262, 280 (Sth Cir. 
2012) (“Damages in misappropriation cases can take several forms . . . [including] the 
value of plaintiffs lost profits.”). For further discussion of lost profits, see the Com- 
ment to PJC 115.5. 


Depending on the evidence, actual loss may include elements in addition to lost 
profits, or lost profits may not be an appropriate measure of actual loss. In such cases, 
additional or alternative instructions on the appropriate measure of damages must be 
provided. See PJC 115.4 and 115.5 for sample instructions. 


Defendant’s unjust enrichment. In some cases, the defendant has used the 
plaintiff's trade secret to his advantage with no obvious effect on the plaintiff save for 
the relative differences in their subsequent competitive positions. University Comput- 
ing Co. v. Lykes-Youngstown Corp., 504 F.2d 518, 535 (Sth Cir. 1974). The Act pro- 
vides that a claimant is entitled to recover the unjust enrichment caused by 
misappropriation of a trade secret. Tex. Civ. Prac. & Rem. Code § 134A.004(a). Cases 
decided prior to the Act examine various forms of “benefits, profits, or advantages 
gained by the defendant in the use of the trade secret.” Lykes- Youngstown Corp., 504 
F.2d at 536. 


Unjust enrichment damages may be measured by the defendant’s actual profits from 
the misappropriation of the trade secret or the development costs the defendant 
avoided incurring through misappropriation. Bohnsack, 668 F.3d at 280; Lykes- 
Youngstown Corp., 504 F.2d at 536, 538-39; Southwestern Energy Production Co., 
491 S.W.3d at 711. Depending on the facts, either the defendant’s profits or costs 
avoided or both may be submitted, and each measure may be modified as necessary to 
ensure that the jury’s verdict can be translated into a judgment without awarding the 
plaintiff a double recovery. If the defendant earned profits from the misappropriation, 
the plaintiff may recover the total amount of the defendant’s profits or some appor- 
tioned amount corresponding to the actual contribution the trade secret(s) made to the 
defendant’s profits. Lykes- Youngstown Corp., 504 F.2d at 539. 


The Act permits recovery for both actual loss and unjust enrichment to the extent 
the unjust enrichment caused by the misappropriation is not taken into account in com- 
puting actual loss. Tex. Civ. Prac. & Rem. Code § 134A.004(a); Southwestern Energy 
Production Co., 491 S.W.3d at 711 n.7. 
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Reasonable royalty for use. The Act authorizes recovery of a reasonable royalty 
for a misappropriator’s unauthorized disclosure or use of a trade secret, but it provides 
that such damages are in lieu of damages measured by any other method. Tex. Civ. 
Prac. & Rem. Code § 134A.004(a). Cases decided prior to the Act examine this mea- 
sure of damages as well. E.g., Calce v. Dorado Exploration, Inc., 309 S.W.3d 719, 738 
(Tex. App.—Dallas 2010, no pet.); Elcor Chemical Corp. v. Agri-Sul, Inc., 494 S.W.2d 
204, 214 (Tex. App.—Dallas 1973, writ ref’d n.r.e.); see Restatement (Third) of 
Unfair Competition § 45 cmts. d, g (1995). 


A reasonable royalty is “what the parties would have agreed to as a fair price for 
licensing the defendant to put the trade secret to the use the defendant intended at the 
time the misappropriation took place.” Southwestern Energy Production Co., 491 
S.W.3d at 711 (quoting Mid-Michigan Computer Systems, Inc. v. Marc Glassman, Inc., 
416 F.3d 505, 510-11 (6th Cir. 2005)); see MGE UPS Systems, Inc. v. GE Consumer & 
Industrial, Inc., 622 F.3d 361, 367 n.2 (5th Cir. 2010). Contra TMRJ Holdings, Inc. v. 
Inhance Technologies, LLC, 540 S.W.3d 202, 210 (Tex. App.—Houston [1st Dist.] 
2018, no pet.) (holding in a post-Act case that, “in trade-secrets cases, royalty damages 
may be derived from the trade secrets’ present value to the defendant”). The royalty is 
calculated based on a “fictional negotiation of what a willing licensor and licensee 
would have settled on as the value of the trade secret at the beginning of the infringe- 
ment.” Southwestern Energy Production Co., 491 S.W.3d at 711 (citing Metallurgical 
Industries Inc. v. Fourtek, Inc., 790 F.2d 1195, 1208 (Sth Cir. 1986), and Lykes- 
Youngstown Corp., 504 F.2d at 540). In essence, a reasonable royalty is “a proxy for 
the [actual] value of what the defendant appropriated, but it is not simply a percentage 
of the defendant’s actual profits.” Southwestern Energy Production Co., 491 S.W.3d at 
711 (citing Metallurgical Industries Inc., 790 F.2d at 1208, and Lykes- Youngstown 
Corp., 504 F.2d at 537). In determining this price, the following factors may be con- 
sidered: (1) the resulting and foreseeable changes in the parties’ competitive positions; 
(2) past prices that purchasers or licensees paid for the trade secret; (3) the total value 
of the secret to the plaintiff, including development costs and the importance of the 
secret to the plaintiff s business; (4) the nature and extent of the defendant’s use of the 
trade secret; and (5) other factors, such as whether an alternative process exists. TMRJ, 
540 S.W.3d at 209; Fourtek, Inc., 790 F.2d at 1208; Lykes-Youngstown Corp., 504 F.2d 
at 540. 


Hypothetical sale. The Act does not specifically include a measure of damages 
allowing recovery of the amount that would be paid in a “hypothetical sale” of the 
trade secret at the time it was misappropriated, though pre-Act cases recognized this 
measure as a species of actual loss or unjust enrichment damages. See, e.g., Bohnsack, 
668 F.3d at 280; Lykes-Youngstown Corp., 504 F.2d at 535 & n.26; Precision Plating 
& Metal Finishing, Inc. v. Martin-Marietta Corp., 435 F.2d 1262, 1263 (Sth Cir. 
1970). Contra TMRJ, 540 S.W.3d at 209 (noting hypothetical sale as a permissible 
damage measure in a post-Act case). 
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The hypothetical sale theory considers the amount a reasonable purchaser would 
have paid for the trade secret. Bohnsack, 668 F.3d at 280. This method calculates dam- 
ages by looking at the “investment value of the trade secret.” Precision Plating & 
Metal Finishing, Inc., 435 F.2d at 1263. In other words, damages are determined by 
what an investor would pay for the return he foresees from owning the trade secret, 
taking into account the facts, circumstances, and information available at the time. 
Precision Plating & Metal Finishing, Inc., 435 F.2d at 1263. This measure of damages 
is used when the defendant has deprived the plaintiff of the trade secret’s use or 
destroyed its value, such as by publishing the trade secret so that no secret remains. 
Lykes-Youngstown Corp., 504 F.2d at 535. “The fact finder must have sufficient evi- 
dence to determine the value a reasonably prudent investor would pay for the trade 
secret ... and to meet that standard, the plaintiff need only demonstrate ‘the extent of 
damages as a matter of just and reasonable inference,’ even if the extent is only an 
approximation.” Southwestern Energy Production Co., 491 S.W.3d at 711-12 (pre-Act 
case quoting DSC Comm’s Corp. v. Next Level Comm’s, 107 F.3d 322, 330 (Sth Cir. 
1997)). 


If the law, the pleadings, and the evidence warrant the submission of a hypothetical- 
sale damage instruction, the following form may be used: 


Sample D—Hypothetical Sale 


The value that a reasonably prudent investor would have paid for 
the trade secret at the time of the misappropriation. 


See TMRJ, 540 S.W.3d at 209; Bohnsack, 668 F.3d at 280. 


Multiple damage remedies. The availability of multiple damage remedies in 
Tex. Civ. Prac. & Rem. Code § 134A.004 does not allow for a trial court to “cumulate 
them all in violation of the one-satisfaction rule.” TMRJ, 540 S.W.3d at 209. 


Contractual remedies. The Act does not affect contractual remedies premised 
upon misappropriation of trade secrets. Tex. Civ. Prac. & Rem. Code 
§ 134A.007(b)(1). 


[PJC 115.56—115.59 are reserved for expansion. ] 
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PJC 115.60 Question on Attorney’s Fees 


[Insert predicate, PJC 115.1.] 
QUESTION 
What is a reasonable fee for the necessary legal services of Paul Payne’s 


attorney for the [breach of contract claim]? 


A reasonable fee is the reasonable hours worked, and to be worked, multi- 
plied by a reasonable hourly rate for that work. 


Do not include fees that relate solely to any other claim. 
Answer with an amount in dollars and cents for each of the following: 
1. For representation in the trial court. 


Answer: 





2. For representation in the court of appeals. 


Answer: 





3. For representation at the petition for review stage in the Supreme 
Court of Texas. 


Answer: 





4. For representation at the merits briefing stage in the Supreme Court 
of Texas. 


Answer: 





5. For representation through oral argument and the completion of 
proceedings in the Supreme Court of Texas. 


Answer: 





COMMENT 


When to use. To secure an award of attorney’s fees from an opponent, the pre- 
vailing party “must prove that: (1) recovery of attorney’s fees is legally authorized, 
and (2) the requested attorney’s fees are reasonable and necessary for the legal repre- 
sentation, so that such an award will compensate the prevailing party generally for its 
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losses resulting from the litigation process.” Rohrmoos Venture v. UTSW DVA Health- 
care, LLP, 578 S.W.3d 469, 487 (Tex. 2019). 


As to the first element, the legal authorization may be found in a contract or a stat- 
ute. Rohrmoos Venture, 578 S.W.3d at 487. There may also be common-law grounds 
for the recovery of attorney’s fees, as in the case of innocent stakeholders in inter- 
pleader actions who may be able to recover attorney’s fees from the interpleaded 
funds. See, e.g., Fort Worth Transportation Authority v. Rodriguez, 547 S.W.3d 830, 
850 (Tex. 2018). 


Some other guiding considerations. “When a claimant wishes to obtain attor- 
ney’s fees from the opposing party, the claimant must prove that the requested fees are 
both reasonable and necessary.” Rohrmoos Venture, 578 S.W.3d at 489. Both of these 
“elements are questions of fact to be determined by the fact finder and act as limits on 
the amount of fees that a prevailing party can shift to the non-prevailing party.” Rohr- 
moos Venture, 578 S.W.3d at 489. 


The lodestar analysis applies to any situation in which an objective calculation of 
reasonable hours worked times a reasonable rate can be employed. The “fact finder’s 
starting point for calculating an attorney’s fee award is determining the reasonable 
hours worked multiplied by a reasonable hourly rate, and the fee claimant bears the 
burden of providing sufficient evidence on both counts.” Rohrmoos Venture, 578 
S.W.3d at 498. The process applies to both jury trials and bench trials. See Rohrmoos 
Venture, 578 S.W.3d at 494. This applies even in cases where the fee agreement is one 
for an arrangement other than hourly billing, as well as in the sanctions context. Rohr- 
moos Venture, 578 S.W.3d at 499 n.10; Nath v. Texas Children’s Hospital, 576 S.W.3d 
707, 710 (Tex. 2019) (per curiam). 


Factors to consider. In an appropriate case, additional considerations may be 
taken into account in determining a reasonable and necessary attorney’s fee. See Rohr- 
moos Venture, 578 S.W.3d at 500-01. 


In such a case, the following instruction should be used. However, the additional 
consideration cannot be a consideration already subsumed in the reasonable fee. Rohr- 
moos Venture, 578 S.W.3d at 500-02. 


A reasonable fee is presumed to be the reasonable hours worked, 
and to be worked, multiplied by a reasonable hourly rate for that 
work. But other considerations may justify an enhancement or reduc- 
tion to that amount. You must determine whether evidence of those 
considerations overcomes the presumption and necessitates an 
adjustment to a reasonable fee. 


Additional predicate findings may be required. Under certain statutes, a party 
may only recover attorney’s fees after satisfying other legal requirements such as 
recovering actual damages. See Ortiz v. State Farm Lloyds, 589 S.W.3d 127, 134 (Tex. 
2019) (recovery of attorney’s fees under Tex. Ins. Code ch. 541 “premised on an 
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299 


award of underlying ‘actual damages’’’). In those circumstances, the following modi- 


fied predicate question may be used: 


If you have answered “Yes” to Question [breach of con- 
tract claim] and awarded an amount other than zero in Question 
[damages for breach of contract claim], then answer the following 
question. Otherwise, do not answer the following question. 





Do not use “if any” if the law requires the award of some fees. The phrase “if 
any” should not be added in jury questions for fees where the legal authorization for 
fees requires the award of some amount of trial and appellate fees, such as Texas Civil 
Practice and Remedies Code chapter 38 or the Texas Theft Liability Act if supported 
by some evidence. See Ventling v. Johnson, 466 S.W.3d 143, 154 (Tex. 2015). In those 
instances, the jury determines the amount of reasonable and necessary fees, not 
whether fees should be recovered. 


Zero fees. Unless evidence was admitted that no fee was needed to assert or 
defend a claim, a zero-fee award may be reversible error. See Smith v. Patrick W-Y. 
Tam Trust, 296 S.W.3d 545, 548 (Tex. 2009). The trial court can correct the error by 
directing jurors before they are discharged to return to the jury room and reform their 
answer. See Tex. R. Civ. P. 295; Smith, 296 S.W.3d at 548. In such cases, the following 
instruction may be used: 


The evidence in this case indicates that some amount of attorney’s 
fees is reasonable, making the finding of zero inappropriate. It is up 
to the court to fashion a judgment from the answers to the jury ques- 
tions. Therefore, I am instructing you to return to your deliberations 
to make a decision on the question[s]| for attorney’s fees that is con- 
sistent with the evidence and other instructions given by the court to 
the jury. 


Submit additional fact questions to the jury. In cases where additional ele- 
ments must be proven and a fact question exists, those must be submitted to the jury. 
See Svoboda v. Thai, No. 01-17-00584-CV, 2019 WL 1442434, at *7 (Tex. App.— 
Houston [1st Dist.] Apr. 2, 2019, no pet.) (reversible error not to submit presentment 
question to the jury where presentment was a contested fact issue). 


Segregation of fees. If any attorney’s fees relate solely to a claim for which such 
fees are unrecoverable, a claimant must segregate recoverable from unrecoverable 
fees. Intertwined facts do not make unrecoverable fees recoverable; it is only when 
discrete legal services advance both a recoverable and unrecoverable claim that they 
are so intertwined that they need not be segregated. Tony Gullo Motors I, L.P. v. 
Chapa, 212 S.W.3d 299, 313-14 (Tex. 2006); see also Kinsel v. Lindsey, 526 S.W.3d 
411, 427 (Tex. 2017). A party, however, may recover attorney’s fees incurred in over- 
coming defenses or counterclaims to a claim for which attorney’s fees are recoverable. 
Varner v. Cardenas, 218 S.W.3d 68, 69 (Tex. 2007). Segregation of fees may be 
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required on a claim-by-claim basis. See Horizon Health Corp. v. Acadia Healthcare 
Co., 520 S.W.3d 848, 884 (Tex. 2017) (no evidence to support breach of contract 
claim, but evidence supported Texas Theft Liability Act claim so remand for testi- 
mony segregating on a claim-by-claim basis); Chapa, 212 S.W.3d at 313-14. 


Any error in failing to segregate attorney’s fees is waived by a failure to object to 
the lack of apportionment. Green International, Inc. v. Solis, 951 S.W.2d 384, 389 
(Tex. 1997). Accordingly, the question to be submitted may vary from the pattern 
above in cases involving multiple claims where fees are not recoverable under one or 
more of the claims or where there are multiple defendants who may not be charged 
with fee shifting. 
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PJC 116.1 Preservation of Charge Error (Comment) 


The purpose of this Comment is to make practitioners aware of the need to preserve 
their complaints about the jury charge for appellate review and to inform them of 
general considerations when attempting to perfect those complaints. It is not intended 
as an in-depth analysis of the topic. 


Basic rules for preserving charge error. 


Objections and requests. Errors in the charge consist of (1) defective questions, 
instructions, and definitions actually submitted (that is, definitions, instructions, and 
questions that, while included in the charge, are nevertheless incorrectly submitted); 
and (2) questions, instructions, and definitions that are omitted entirely. Objections are 
required to preserve error as to any defect in the charge. In addition, a written request 
for a substantially correct question, instruction, or definition is required to preserve 
error for certain omissions. 


e Defective question, definition, or instruction: Objection 


Affirmative errors in the jury charge must be preserved by objection, regard- 
less of which party has the burden of proof for the submission. Tex. R. Civ. P. 
274. Therefore, if the jury charge contains a defective question, definition, or 
instruction, an objection pointing out the error will preserve error for review. 


e Omitted definition or instruction: Objection and request 


If the omission concerns a definition or an instruction, error must be pre- 
served by an objection and a request for a substantially correct definition or 
instruction. Tex. R. Civ. P. 274, 278. For this type of omission, it does not 
matter which party has the burden of proof. Therefore, a request must be ten- 
dered even if the erroneously omitted definition or instruction is in the oppo- 
nent’s claim or defense. 


e Omitted question, Party’s burden: Objection and request; 
Opponent’s burden: Objection 


If the omission concerns a question relied on by the party complaining of the 
judgment, error must be preserved by an objection and a request for a sub- 
stantially correct question. Tex. R. Civ. P. 274, 278. If the omission concerns 
a question relied on by the opponent, an objection alone will preserve error 
for review. Tex. R. Civ. P. 278. To determine whether error preservation is 
required for an opponent’s omission, consider that, if no element of an inde- 
pendent ground of recovery or defense is submitted in the charge or is 
requested, the ground is waived. Tex. R. Civ. P. 279. 
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e Uncertainty about whether the error constitutes an omission or a defect: 
Objection and request 


If there is uncertainty whether an error in the charge constitutes an affirma- 
tive error or an omission, the practitioner should both request and object to 
ensure the error is preserved. See State Department of Highways & Public 
Transportation v. Payne, 838 S.W.2d 235, 239-40 (Tex. 1992). 


Timing and form of objections and requests. 
e Objections, requests, and rulings must be made— 
1. before the reading of the charge to the jury, Tex. R. Civ. P. 272; or 


2. by an earlier deadline set by the trial court, King Fisher Marine Service, 
L.P. v. Tamez, 443 S.W.3d 838, 843 (Tex. 2014) (providing that such a 
deadline must “afford[] the parties a ‘reasonable time’ to inspect and 
object to the charge”). 


e Objections must— 


1. be made in writing or dictated to the court reporter in the presence of the 
court and opposing counsel, Tex. R. Civ. P. 272; and 


2. specifically point out the error and the grounds of complaint, Tex. R. Civ. 
P. 274. 


e Requests must— 


1. be made separate and apart from any objections to the charge, Tex. R. Civ. 
R2; 


be in writing and tendered to the court, Tex. R. Civ. P. 278; and 


3. be in substantially correct wording, Tex. R. Civ. P. 278, which does not 
mean that the request be absolutely correct, nor does it mean that the 
request be merely sufficient to call the matter to the attention of the court, 
but instead means that the request is substantively correct and not 
affirmatively incorrect. Placencio v. Allied Industrial International, Inc., 
724 S.W.2d 20, 21 (Tex. 1987). 


Rulings on objections and requests. 
e Rulings on objections may be oral or in writing. Tex. R. Civ. P. 272. 


e Rulings on requests must be in writing and must indicate whether the court 
refused, granted, or granted but modified the request. Tex. R. Civ. P. 276. 


Submitting wrong theory. “[Where] the wrong theory of recovery was submitted 
and the correct theory of recovery was omitted entirely, the defendant has no 
obligation to object.” United Scaffolding, Inc. v. Levine, 537 S.W.3d 463, 481 (Tex. 
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2017). The court held that error had been preserved by raising the argument in the trial 
court in a motion for judgment notwithstanding the verdict. Levine, 537 S.W.3d at 482; 
see also Tex. R. Civ. P. 279. 


Common mistakes that may result in waiver of charge error. 


Failing to submit requests in writing (oral or dictated requests will not pre- 
serve error). 


Failing to make requests separately from objections to the charge (generally 
it is safe to present a party’s requests at the beginning of the formal charge 
conference, but separate from a party’s objections). 


Offering requests “en masse,” that is, tendering a complete charge or obscur- 
ing a proper request among unfounded or meritless requests (submit each 
question, definition, or instruction separately, and submit only those import- 
ant to the outcome of the trial). 


Failing to file with the clerk all requests that the court has marked “refused” 
(a prudent practice is to also keep a copy for one’s own file). 


Failing to make objections to the court’s charge on the record. 


Failing to make objections to the court’s charge before the reading of the 
charge to the jury or by an earlier deadline set by the trial court. 


Making objections on the record while the jury is deliberating even if by 
agreement and with court approval. 


Adopting by reference objections to other portions of the court’s charge. 


Dictating objections to the court reporter in the judge’s absence (the judge 
and opposing counsel should be present). 


Relying on or adopting another party’s objections to the court’s charge with- 
out obtaining court approval to do so beforehand (as a general rule, each 
party must make its own objections). 


Relying on a pretrial ruling. See Wackenhut Corp. v. Gutierrez, 453 S.W.3d 
917, 919-20, 920 n.3 (Tex. 2015) (per curiam). 


Failing to assert at trial the same grounds for charge error urged on appeal 
(grounds not distinctly pointed out to the trial court cannot be raised for the 
first time on appeal). 


Failing to obtain a ruling on an objection or request. 


Principle of error preservation. In State Department of Highways & Public Trans- 
portation v. Payne, the supreme court stated: 
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PJC 116.1 PRESERVATION OF CHARGE ERROR 


There should be but one test for determining if a party has preserved error 
in the jury charge, and that is whether the party made the trial court aware 
of the complaint, timely and plainly, and obtained a ruling. The more spe- 
cific requirements of the rules should be applied, while they remain, to 
serve rather than defeat this principle. 


Payne, 838 S.W.2d at 241. The goal is to apply the charge rules “in a common 
sense manner to serve the purposes of the rules, rather than in a technical man- 
ner which defeats them.” Alaniz v. Jones & Neuse, Inc., 907 S.W.2d 450, 452 (Tex. 
1995) (per curiam). The keys to error preservation are (1) when in doubt about 
how to preserve, both object and request; and (2) in either case, clarity is essen- 
tial: make your arguments timely and plainly enough that the trial court is 
aware of the claimed error, and get a ruling on the record. See, e.g., Wackenhut, 
453 S.W.3d at 919-20. 


546 


PRESERVATION OF CHARGE ERROR PJC 116.2 


PJC 116.2 Broad-Form Issues and the Casteel Doctrine (Comment) 


In Crown Life Insurance Co. v. Casteel, 22 S.W.3d 378 (Tex. 2000), the supreme court 
held that inclusion of a legally invalid theory in a broad-form liability question taints the 
question and requires a new trial. Castee/l, 22 S.W.3d at 388-89. The court has since 
extended this rule to legal sufficiency challenges to an element of a broad-form damages 
question, see Harris County v. Smith, 96 S.W.3d 230, 235-36 (Tex. 2002), and to com- 
plaints about inclusion of an invalid liability theory in a comparative responsibility find- 
ing, see Romero v. KPH Consolidation, Inc., 166 S.W.3d 212, 226-28 (Tex. 2005). 


The supreme court has recently clarified that harmful error must be presumed, as in 
Casteel, when an appellate court cannot determine whether the jury found liability on 
an improper basis because a necessary limiting instruction was not submitted despite a 
timely request or objection. Benge v. Williams, 548 S.W.3d 466, 475-76 (Tex. 2018) 
(reiterating this proposition and stating that “we have twice held that when the ques- 
tion allows a finding of liability based on evidence that cannot support recovery, the 
same presumption-of-harm rule [from Castee/] must be applied”); see Texas Commis- 
sion on Human Rights v. Morrison, 381 S.W.3d 533, 535 (Tex. 2012) (per curiam); 
Columbia Rio Grande Healthcare, L.P. v. Hawley, 284 S.W.3d 851, 863 (Tex. 2009). 


When a broad-form submission is infeasible under the Castee/ doctrine and a granu- 
lated submission would cure the alleged charge defect, a specific objection to the broad- 
form nature of the charge question is necessary to preserve error. Thota v. Young, 366 
S.W.3d 678, 690-91 (Tex. 2012) (citing In re A.V., 113 S.W.3d 355, 363 (Tex. 2003); In 
re B.L.D., 113 S.W.3d 340, 349-50 (Tex. 2003)). But when a broad-form submission is 
infeasible under the Casteel doctrine and a granulated submission would still be errone- 
ous because there is no evidence to support the submission of a separate question, a spe- 
cific and timely objection “to the lack of evidence to support submission of a jury 
question,” to “the form of the submission,” or both is necessary. Burbage v. Burbage, 
447 S.W.3d 249, 256 (Tex. 2014) (“[W]hether or not an objection to both [the lack of 
evidence to support submission of a jury question and the form of the submission] is 
required, some timely and specific objection must raise the issue in the trial court.”). 
However, “in situations where a party does not raise a Casteel-type objection, that 
party surely cannot raise a Casteel issue when it failed to preserve a claim of an invalid 
theory of liability that forms the basis of a Casteel-type error.” Burbage, 447 S.W.3d at 
256. 
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Following are the tables of contents of the other volumes in the Texas Pattern Jury 
Charges series. These tables represent the 2020 editions of these volumes, which were 
the current editions when this book was published. Other topics may be added in future 
editions. 


The practitioner may also be interested in the Texas Criminal Pattern Jury Charges 
series. Please visit https://www.texasbarpractice.com/texas-bar-books/ for more 
information. 


Contents of 
TEXAS PATTERN JURY CHARGES—GENERAL NEGLIGENCE, 
INTENTIONAL PERSONAL TORTS & WORKERS’ COMPENSATION (2020 Ed.) 


CHAPTER 1 ADMONITORY INSTRUCTIONS 
PJC 1.1 Instructions to Jury Panel before Voir Dire Examination 
PJC 1.2 Instructions to Jury after Jury Selection 
PJC 1.3 Charge of the Court 
PJC 1.4 Additional Instruction for Bifurcated Trial 
PJC 1.5 Instructions to Jury after Verdict 
PJC 1.6 Instruction to Jury If Permitted to Separate 
PJC 1.7 Instruction If Jury Disagrees about Testimony 
PJC 1.8 Circumstantial Evidence (Optional) 
PJC 1.9 Instructions to Deadlocked Jury 
PJC 1.10 Privilege—Generally No Inference 
PJC 1.11 Fifth Amendment Privilege—Adverse Inference May Be 
Considered 
PJC 1.12 Parallel Theories on Damages 
PJC 1.13 Instruction on Spoliation 
CHAPTER 2 BASIC DEFINITIONS IN NEGLIGENCE ACTIONS 
PJC 2.1 Negligence and Ordinary Care 
PJC 2.2 High Degree of Care 
PJC 2.3 Child’s Degree of Care 
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PJC 2.4 


CHAPTER 3 
PJC 3.1 
PJC 3.2 
PJC 3.3 
PJC 3.4 
PJC 3.5 


CHAPTER 4 
PJC 4.1 


PJC 4.2 
PJC 4.3 
PJC 4.4 


CHAPTER 5 
PJC 5.1 
PJC 5.2 


PJC 5.3 


PJC 5.5 
PJC 5.6 


CHAPTER 6 
PJC 6.1 
PJC 6.2 


PJC 6.3 
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Proximate Cause 


INFERENTIAL REBUTTAL INSTRUCTIONS 
New and Independent Cause 

Sole Proximate Cause 

Emergency 

Unavoidable Accident 

Act of God 


BASIC NEGLIGENCE QUESTIONS 


Broad Form—Joint Submission of Negligence and 
Proximate Cause 


Standards for Recovery of Exemplary Damages 
Proportionate Responsibility 


Proportionate Responsibility If Contribution Defendant 
Is Joined 


NEGLIGENCE PER SE 
Negligence Per Se and Common-Law Negligence 


Negligence Per Se and Common-Law Negligence— 
Excuse 








Negligence Per Se—Simple Standard—Broad Form 
[PJC 5.4 is reserved for expansion. ] 
Statutory Dramshop Liability 


Defense to Respondeat Superior Liability under Statutory 
Dramshop Act or Common Law 


INTENTIONAL PERSONAL TORTS 
False Imprisonment—Question 


False Imprisonment—Instruction on Unlawful Detention 
by Threat 


False Imprisonment—Instruction on Defense of Privilege 
to Investigate Theft 


PJC 6.4 
PJC 6.5 
PJC 6.6 


CHAPTER 7 
PJC 7.1 
PJC 7.2 
PJC 7.3 
PJC 7.4 
PJC 7.5 
PJC 7.6 
PJC 7.7 
PJC 7.8 
PJC 7.9 
PJC 7.10 
PJC 7.11 


PJC 7.12 
PJC 7.13 


CHAPTER 10 
PJC 10.1 
PJC 10.2 
PJC 10.3 


PJC 10.4 


PJC 10.5 
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Malicious Prosecution 
Intentional Infliction of Emotional Distress 


Assault and Battery 


THEFT LIABILITY 

Owner of Property at Issue—Question 

Theft of Property—Question 

Theft of Service—Question 

Conversion of Property—Question 

Theft Damages—Question 

Sample Instructions—Actual Damages for Theft 
Additional Damages—Question 

Attorney’s Fees—Question 

Conversion Damages—Question 

Sample Instructions—Actual Damages for Conversion 


Predicate Question and Instruction on Award of Exemplary 
Damages for Conversion 


Question and Instruction on Exemplary Damages 
Question and Instruction for Imputing Liability for Exemplary 


Damages 


[Chapters 8 and 9 are reserved for expansion.] 


AGENCY AND SPECIAL RELATIONSHIPS 
Employee 
Borrowed Employee—Liability of Borrowing Employer 


Borrowed Employee—Lending Employer’s Rebuttal 
Instruction 


Borrowed Employee—Disjunctive Submission of Liability 
of Lending or Borrowing Employer 


Employment as Defense under Workers’ Compensation 
Act 
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PJC 10.6 
PJC 10.7 
PJC 10.8 
PJC 10.9 
PJC 10.10 
PJC 10.11 
PJC 10.12 


PJC 10.13 
PJC 10.14 


CHAPTER 11 
PJC 11.1 
PJC 11.2 
PJC 11.3 


PJC 11.4 
PJC 11.5 


PJC 11.6 


PJC 11.7 


PJC 11.8 


PJC 11.9 


CHAPTER 12 


PJC 12.1 


PJC 12.2 
PJC 12.3 
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Scope of Employment 

Deviation 

Independent Contractor 

Independent Contractor by Written Agreement 
Respondeat Superior—Nonemployee 

Joint Enterprise 


Negligent Entrustment—Reckless, Incompetent, 
or Unlicensed Driver 


Negligent Entrustment—Defective Vehicle 


Imputing Gross Negligence to a Corporation 


TRESPASS 
Trespass Actions Generally—When to Apply (Comment) 
Trespass to Real Property—Basic Question 


Damages Recoverable from Trespass to Real Property 
(Comment) 


Intentional Trespass—Question and Instruction 


Permanent vs. Temporary Injury (Frequency and 
Duration)—Questions 


Cost to Repair, Fix, or Restore (Temporary Injury to 
Property)—Question and Instructions 


Diminution in Market Value (Permanent Injury to 
Property)—Questions and Instructions 


Personal Injury Damages Resulting from Trespass— 
Question and Instructions 


Personal Injury Damages Resulting from Trespass 
Committed with Malice—Questions and Instructions 


NUISANCE 
Nuisance Generally—When to Apply (Comment) 
Private Nuisance 


Public Nuisance 


PJC 12.4 
PJC 12.5 
PJC 12.6 


CHAPTER 13 
PJC 13.1 
PJC 13.2 
PJC 13.3 
PJC 13.4 
PJC 13.5 


CHAPTER 14 


PJC 14.1 


CHAPTER 15 


PJC 15.1 
PJC 15.2 
PJC 15.3 


CHAPTER 16 
PJC 16.1 
PJC 16.2 
PJC 16.3 
PJC 16.4 
PJC 16.5 
PJC 16.6 
PJC 16.7 
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Nature of Nuisance—Permanent or Temporary 
Damages from Permanent Nuisance 


Damages from Temporary Nuisance 


ANIMAL INJURY 

Owner or Possessor of Animal 

Dangerous Propensity of Domesticated Animal 
Abnormally Dangerous Domesticated Animal 
Domesticated Animal That Is Not Abnormally Dangerous 
Wild Animal 


DEFENSES 


Limitations—Tolling by Diligence in Service 


WORKERS’ COMPENSATION—BURDEN OF PROOF ON JUDICIAL 
REVIEW 


Burden of Proof (Comment) 
Consideration of Appeals Panel Decision (Comment) 


Weight to Be Given Opinion of Designated Doctor (Comment) 


WORKERS’ COMPENSATION—EMPLOYMENT 
Employee—Question 

Independent Contractor—Question 

Borrowed Employee—Question 

Excluded Employment—Question 

Employer with More Than One Business—Question 
Out-of-State Employment and Injury—Question 


Subcontracting to Avoid Compensation Liability—Question 
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CHAPTER 17 


PJC 17.1 
PJC 17.2 
PJC 17.3 


PJC 17.4 
PJC 17.5 


PJC 17.6 
PJC 17.7 


PJC 17.8 


CHAPTER 18 
PJC 18.1 
PJC 18.2 
PJC 18.3 
PJC 18.4 
PJC 18.5 
PJC 18.6 
PJC 18.7 
PJC 18.8 


PJC 18.9 


CHAPTER 19 


PJC 19.1 
PJC 19.2 
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WORKERS’ COMPENSATION—COURSE AND SCOPE OF 
EMPLOYMENT 


Injury in Course and Scope of Employment—Question 
Heart Attack—Injury—Question 


Not in Regular Course and Scope of Employment, or 
Temporary Direction—Instruction 


Personal Comfort—Instruction 


Employee Injured While Engaged in Recreational, Social, or 
Athletic Activities—Instruction 


Employee Injured While Traveling (Comment) 


Employee Injured While Traveling to or from Work— 
Instruction 


Employee Injured While Traveling with Dual Purpose— 
Instruction 


WORKERS’ COMPENSATION—DEFENSES AND EXCEPTIONS 
Act of God—Question 

Intoxication—Question 

Self-Inflicted Injury—Question 

Injury Followed by Self-Inflicted Death—Question 
Intentional Act of Another Person—Question 

Employee’s Intention to Injure Another—Question 
Horseplay—Question 


Injurious Practices of Employees of Texas A&M University 
System or Its Institutions, the University of Texas System or Its 
Institutions, or the Texas Department of Transportation— 
Question 


Election of Remedies—Question 


WORKERS’ COMPENSATION—OCCUPATIONAL DISEASE 
Occupational Disease—Question 


Date of Injury for Occupational Disease—Question 


PJC 19.3 


CHAPTER 20 


PJC 20.1 
PJC 20.2 
PJC 20.3 
PJC 20.4 
PJC 20.5 


CHAPTER 21 
PJC 21.1 


CHAPTER 22 
PJC 22.1 
PJC 22.2 
PJC 22.3 
PJC 22.4 
PJC 22.5 
PJC 22.6 


CHAPTER 23 


PJC 23.1 
PJC 23.2 
PJC 23.3 
PJC 23.4 
PJC 23.5 


PJC 23.6 
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Last Injurious Exposure—Question 


WORKERS’ COMPENSATION—TIMELINESS OF RESPONDING, FILING, 
AND DISPUTING 


Waiver—Question 

Notice to Employer of Injury—Question 

Good Cause for Delay in Notifying Employer—Question 
Claim for Compensation to the Division—Question 


Good Cause for Delay in Filing Clatm—Question 


WORKERS’ COMPENSATION—EXTENT-OF-INJURY DISPUTES 


Extent of Injury—Question 


WORKERS’ COMPENSATION—AVERAGE WEEKLY WAGE 
Average Weekly Wage—Question 

Wages—Definition for Average Weekly Wage 

Average Weekly Wage—Definition 

Nonpecuniary Wages—Definition 

Similar Employees—Definition 


Similar Services—Definition 


WORKERS’ COMPENSATION—DISABILITY, MAXIMUM MEDICAL 
IMPROVEMENT, AND IMPAIRMENT 


Producing Cause of Disability—Question 
Duration of Disability—Question 

Wages Earned During Disability—Question 
Bona Fide Position of Employment—Question 


Date Bona Fide Position of Employment Offer Received— 
Question 


Weekly Earnings Offered through Bona Fide Position of 
Employment—Question 
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PJC 23.7 Negating Division’s Finding of Maximum Medical 
Improvement; Seeking Determination of Not at Maximum 
Medical Improvement—Question 


PJC 23.8 Negating Division’s Finding of Maximum Medical 
Improvement and Impairment Rating; Seeking Alternate 
Certification—Question 


PJC 23.9 Maximum Medical Improvement and Impairment Rating 
(Multiple Alternative Impairment Ratings)—Question 


PJC 23.10 Producing Cause—Definition 
PJC 23.11 Disability—Definition 


PJC 23.12 Wages—Definition for Disability, Maximum Medical 
Improvement, and Impairment 


PJC 23.13 Bona Fide Position of Employment—Definition 
PJC 23.14 Maximum Medical Improvement—Definition 
PJC 23.15 Impairment—Definition 

PJC 23.16 Impairment Rating—Definition 


CHAPTER 24 WORKERS’ COMPENSATION—SUPPLEMENTAL INCOME BENEFITS 
PJC 24.1 Supplemental Income Benefits Entitlement (Comment) 
PJC 24.2 Reduced Earnings as Direct Result of Impairment—Question 
PJC 24.3 Reduced Earnings as Direct Result of Impairment—Instruction 
PJC 24.4 Active Effort to Obtain Employment—Question 
PJC 24.5 Active Effort to Obtain Employment—Instruction 
PJC 24.6 Refusal of Vocational Rehabilitation Services—Question 
CHAPTER 25 WORKERS’ COMPENSATION—LIFETIME INCOME BENEFITS 
PJC 25.1 Injury Causing Total Loss of Use—Question 
PJC 25.2 Producing Cause of Total Loss of Use of Two Members— 
Question 
PJC 25.3 Duration of Total Loss of Use—Question 
PJC 25.4 Total and Permanent Loss of Vision—Question 
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PJC 25.6 
PJC 25.7 


CHAPTER 26 


PJC 26.1 


PJC 26.2 
PJC 26.3 
PJC 26.4 
PJC 26.5 


CHAPTER 27 


PJC 27.1 


CHAPTER 28 


PJC 28.1 


PJC 28.2 


PJC 28.3 
PJC 28.4 
PJC 28.5 
PJC 28.6 


PJC 28.7 
PJC 28.8 


PJC 28.9 


PJC 28.10 
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Spinal Injury Resulting in Paralysis—Question 
Incurable Insanity or Imbecility—Question 


Burns to the Body—Question 


WORKERS’ COMPENSATION—DEATH BENEFITS 


Death—Injury in Course and Scope of Employment Producing 
Death—Question 


Death—Eligible Spouse—Question 
Death—Eligible Child—Question 
Death—Eligible Grandchild—Question 
Death—Eligible Parent—Question 


WORKERS’ COMPENSATION—ATTORNEY’S FEES 


Claimant’s Attorney’s Fees—Question 


PERSONAL INJURY DAMAGES 


Personal Injury Damages—Instruction Conditioning 
Damages Questions on Liability 


Personal Injury Damages—Instruction on Whether 
Compensatory Damages Are Subject to Income Taxes 


Personal Injury Damages—Basic Question 
Personal Injury Damages—Injury of Spouse 
Personal Injury Damages—Injury of Minor Child 


Personal Injury Damages—Parents’ Loss of Services of 
Minor Child 


Personal Injury Damages—Exemplary Damages 


Personal Injury Damages—Instruction in Cases Involving 
Preexisting Injury or Condition 


Personal Injury Damages—Exclusionary Instruction for 
Failure to Mitigate 


Personal Injury Damages—Child’s Loss of Consortium— 
Question about Parent’s Injury 
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PJC 28.11 


CHAPTER 29 


PJC 29.1 


PJC 29.2 


PJC 29.3 
PJC 29.4 
PJC 29.5 


PJC 29.6 


PJC 29.7 


PJC 29.8 


CHAPTER 30 


PJC 30.1 


PJC 30.2 


PJC 30.3 
PJC 30.4 


CHAPTER 31 


PJC 31.1 


PJC 31.2 


PJC 31.3 
PJC 31.4 
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Personal Injury Damages—Child’s Loss of Consortium— 
Damages Question 


WRONGFUL DEATH DAMAGES 


Wrongful Death Damages—Instruction Conditioning 
Damages Questions on Liability 


Wrongful Death Damages—Instruction on Whether 
Compensatory Damages Are Subject to Income Taxes 


Wrongful Death Damages—Claim of Surviving Spouse 
Wrongful Death Damages—Claim of Surviving Child 


Wrongful Death Damages—Claim of Surviving Parents 
of Minor Child 


Wrongful Death Damages—Claim of Surviving Parents 
of Adult Child 


Wrongful Death Damages—Exemplary Damages 


Wrongful Death Damages—Apportionment of Exemplary 
Damages 


SURVIVAL DAMAGES 


Survival Damages—Instruction Conditioning Damages 
Questions on Liability 


Survival Damages—Instruction on Whether 
Compensatory Damages Are Subject to Income Taxes 


Survival Damages—Compensatory Damages 


Survival Damages—Exemplary Damages 


PROPERTY DAMAGES 


Property Damages—Instruction Conditioning Damages 
Questions on Liability 


Property Damages—Instruction on Whether 
Compensatory Damages Are Subject to Income Taxes 


Property Damages—Total Destruction of Property 


Property Damages—Partial Destruction of Property 


CHAPTER 32 
PJC 32.1 
PJC 32.2 


CHAPTER 40 
PJC 40.1 
PJC 40.2 
PJC 40.3 
PJC 40.4 
PJC 40.5 
PJC 40.6 
PJC 40.7 
PJC 40.8 
PJC 40.9 
PJC 40.10 
PJC 40.11 


PJC 40.12 
PJC 40.13 


CHAPTER 50 


PJC 50.1 
PJC 50.2 
PJC 50.3 
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PRESERVATION OF CHARGE ERROR 
Preservation of Charge Error (Comment) 


Broad-Form Issues and the Castee/ Doctrine (Comment) 


Contents of 


TEXAS PATTERN JURY CHARGES—MALPRACTICE, 


PREMISES & PRODUCTS (2020 Ed.) 


ADMONITORY INSTRUCTIONS 

Instructions to Jury Panel before Voir Dire Examination 
Instructions to Jury after Jury Selection 
Charge of the Court 

Additional Instruction for Bifurcated Trial 
Instructions to Jury after Verdict 

Instruction to Jury If Permitted to Separate 
Instruction If Jury Disagrees about Testimony 
Circumstantial Evidence (Optional) 
Instructions to Deadlocked Jury 
Privilege—Generally No Inference 


Fifth Amendment Privilege—Adverse Inference May Be 
Considered 


Parallel Theories on Damages 


Instruction on Spoliation 


[Chapters 41—49 are reserved for expansion. ] 


MEDICAL MALPRACTICE—DEFINITIONS, INSTRUCTIONS, AND 
PRELIMINARY QUESTIONS 


Physician’s Degree of Care; Proximate Cause 
Hospital’s Degree of Care; Proximate Cause 


Health Care Personnel’s Degree of Care; Proximate Cause 
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PJC 50.4 
PJC 50.5 
PJC 50.6 
PJC 50.7 
PJC 50.8 


CHAPTER 51 
PJC 51.1 
PJC 51.2 


PJC 51.3 


PJC 51.4 
PJC 51.5 


PJC 51.6 
PJC 51.7 
PJC 51.8 
PJC 51.9 
PJC 51.10 


PJC 51.11 


PJC 51.12 


PJC 51.13 


PJC 51.14 
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New and Independent Cause—Medical 
Sole Proximate Cause—Medical 
Physician-Patient Relationship 
Evidence of Bad Result 

Open Courts Challenge 


MEDICAL MALPRACTICE—THEORIES OF DIRECT LIABILITY 
Use of “Injury” or “Occurrence” (Comment) 


Submission of Settling Persons, Contribution Defendants, 
and Responsible Third Parties (Comment) 


Negligence of Physician, Hospital, or Other Health Care 
Provider 


Proportionate Responsibility—Medical 


Proportionate Responsibility If Contribution Defendant Is 
Joined—Medical 


Proportionate Responsibility—Medical—Derivative Claimant 
Abandonment of Patient by Physician 

Res Ipsa Loquitur—Medical (Comment) 

Informed Consent (Common Law) 


Informed Consent (Statutory)—Procedure Not on List A or 
B—No Emergency or Other Medically Feasible Reason for 
Nondisclosure—Disclosure in Issue 


Informed Consent (Statutory)—Procedure on List A—No 
Emergency or Other Medically Feasible Reason for 
Nondisclosure—No Disclosure 


Informed Consent (Statutory)—Procedure on List A—No 
Emergency or Other Medically Feasible Reason for 
Nondisclosure—Disclosure Not in Statutory Form 


Informed Consent (Statutory)—Procedure on List A—No 
Disclosure—Emergency or Other Medically Feasible Reason 
for Nondisclosure in Issue 


Informed Consent (Statutory)—Procedure on List A— 
Validity of Disclosure Instrument in Issue 


PJC 51.15 
PJC 51.16 
PJC 51.17 
PJC 51.18 
PJC 51.19 
PJC 51.20 


CHAPTER 52 


PJC 52.1 


PJC 52.2 


PJC 52.3 


PJC 52.4 


CHAPTER 53 


CHAPTER 60 


PJC 60.1 


PJC 60.2 
PJC 60.3 


CHAPTER 61 


PJC 61.1 
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Battery—Medical 

Express Warranty—Medical 

Implied Warranty—Medical (Comment) 
Emergency Care and Emergency Medical Care 
Malicious Credentialing Claim against a Hospital 


The Emergency Medical Treatment and Active Labor Act 
(EMTALA)—Medical Screening Examinations and/or 
Stabilization before Transfer When a Patient Comes to a 
Hospital with an Emergency Medical Condition 


MEDICAL MALPRACTICE—THEORIES OF VICARIOUS LIABILITY 


Borrowed Employee—Medical—Liability of Borrowing 
Employer 


Borrowed Employee—Medical—Lending Employer’s 
Rebuttal Instruction 


Borrowed Employee—Medical—Disjunctive Submission 
of Lending or Borrowing Employer 


Ostensible Agency—Question and Instruction 


MEDICAL MALPRACTICE—DEFENSES 


[Chapters 54-59 are reserved for expansion. ] 


NONMEDICAL PROFESSIONAL MALPRACTICE—DEFINITIONS AND 
INSTRUCTIONS 


Nonmedical Professional’s Degree of Care; Proximate 
Cause 


New and Independent Cause—Nonmedical Professional 


Sole Proximate Cause—Nonmedical Professional 


NONMEDICAL PROFESSIONAL MALPRACTICE—THEORIES OF 
RECOVERY 


Use of “Injury” or “Occurrence” (Comment) 
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PJC 61.7 
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PJC 61.9 
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PJC 61.11 
PJC 61.12 
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CHAPTER 65 
PJC 65.1 


PJC 65.2 


PJC 65.3 
PJC 65.4 
PJC 65.5 
PJC 65.6 
PJC 65.7 
PJC 65.8 
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Submission of Settling Persons, Contribution Defendants, 
and Responsible Third Parties (Comment) 


Nonmedical Professional Relationship—Existence in Dispute 
Question and Instruction on Negligent Misrepresentation 
Negligence of Nonmedical Professional 


Breach of Fiduciary Duty of Nonmedical Professional 
(Comment) 


Proportionate Responsibility—Nonmedical Professional 


Proportionate Responsibility If Contribution Defendant Is 
Joined—Nonmedical Professional 


Proportionate Responsibility—Nonmedical Professional— 
Derivative Claimant 


Liability of Attorneys under Deceptive Trade Practices Act 
(Comment) 


Attomey-Client Relationship—Existence in Dispute 


Breach of Fiduciary Duty against Attorney in His Role as 
Attorney—Burden on Attorney 


Question on Discovery Rule—Attorney Malpractice, Breach of 
Fiduciary Duty, or Fraud 


[Chapters 62-64 are reserved for expansion. ] 


PREMISES LIABILITY—DEFINITIONS AND INSTRUCTIONS 


Application—Distinction between Premises Defect and 
Negligent Activity (Comment) 


Negligence and Ordinary Care of Plaintiffs or of Defendants 
Other Than Owners or Occupiers of Premises 


Child’s Degree of Care 

Proximate Cause—Premises 

New and Independent Cause—Premises 
Sole Proximate Cause—Premises 
Unavoidable Accident 

Act of God 
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CHAPTER 66 
PJC 66.1 
PJC 66.2 


PJC 66.3 


PJC 66.4 
PJC 66.5 
PJC 66.6 
PJC 66.7 
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PJC 66.9 

PJC 66.10 
PJC 66.11 
PJC 66.12 


PJC 66.13 
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CHAPTER 70 


PJC 70.1 
PJC 70.2 
PJC 70.3 
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Emergency 


PREMISES LIABILITY—THEORIES OF RECOVERY 
Use of “Injury” or “Occurrence” (Comment) 


Submission of Settling Persons, Contribution Defendants, 
and Responsible Third Parties (Comment) 


Premises Liability Based on Negligent Activity or Premises 
Defect—Right to Control 


Premises Liability—Plaintiff Is Invitee 
Premises Liability—Plaintiff Is Licensee 
Premises Liability—Plaintiff’s Status in Dispute 


Premises Liability—Disjunctive Submission of 
Invitee-Licensee for Alternate Theories of Recovery 


Premises Liability—Plaintiff-Licensee Injured by Gross 
Negligence 


Premises Liability—Plaintiff Is Trespasser 
Premises Liability—Attractive Nuisance 
Premises Liability—Proportionate Responsibility 


Premises Liability—Proportionate Responsibility If 
Contribution Defendant Is Joined 


Premises Liability—Proportionate Responsibility— 
Derivative Claimant 


Property Owner’s Liability to Contractors, Subcontractors, 
or Their Employees (Tex. Civ. Prac. & Rem. Code ch. 95) 


[Chapters 67-69 are reserved for expansion. ] 


PRODUCTS LIABILITY—DEFINITIONS, INSTRUCTIONS, AND 
PRELIMINARY QUESTIONS 


Producing Cause—Products Liability 
Proximate Cause—Breach of Warranty 


New and Independent Cause—Products Liability 
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PJC 70.4 Sole Cause—Products Liability 

PJC 70.5 Seller of a Product 

PJC 70.6 Substantial Change in Condition or Subsequent Alteration 
by Affirmative Conduct—Instruction 

PJC 70.7 Statute of Repose (Comment) 

CHAPTER 71 PRODUCTS LIABILITY—THEORIES OF RECOVERY 

PJC 71.1 Use of “Injury” or “Occurrence” (Comment) 

PJC 71.2 Submission of Settling Persons, Contribution Defendants, 
and Responsible Third Parties (Comment) 

PJC 71.3 Manufacturing Defect 

PJC 71.4 Design Defect 

PJC 71.5 Defect in Warnings or Instructions (Marketing Defect) 

PJC 71.6 Misrepresentation (§ 402B) 

PJC 71.7 Negligence in Products Cases 

PJC 71.8 Negligent Undertaking 

PJC 71.9 Breach of Implied Warranty of Merchantability 


(Tex. UCC § 2.314(b)(3)) (Design Defect) 


PJC 71.10 Breach of Implied Warranty of Merchantability 
(Tex. UCC § 2.314(b)(1), (6)(2), (b)(4), (6)(6)) 


PJC 71.11 Breach of Implied Warranty of Fitness for a Particular 
Purpose (Tex. UCC § 2.315) 


PJC 71.12 Breach of Express Warranty (Tex. UCC § 2.313) 
PJC 71.13 Products Liability—Proportionate Responsibility 


PJC 71.14 Products Liability—Proportionate Responsibility If 
Contribution Defendant Is Joined 


PJC 71.15 Products Liability—Proportionate Responsibility— 
Derivative Claimant 


CHAPTER 72 JOINT AND SEVERAL LIABILITY 


PJC 72.1 Application—Joint and Several Liability as a Consequence 
of Certain Penal Code Violations (Comment) 
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PJC 72.2 


PJC 72.3 


PJC 72.4 


PJC 72.5 


PJC 72.6 


PJC 72.7 


PJC 72.8 


PJC 72.9 


PJC 72.10 


PJC 72.11 


PJC 72.12 


Appendix 


Question and Instructions—Murder 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(A)) 


Question and Instructions—Capital Murder 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(B)) 


Question and Instructions—Aggravated Kidnapping 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(C)) 


Question and Instructions—A ggravated Assault 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(D)) 


Question and Instructions—Sexual Assault 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(E)) 


Question and Instructions—Aggravated Sexual Assault 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(F)) 


Injury to Child, Elderly Individual, or Disabled Individual 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(G)) 


Question and Instructions—Forgery 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(H)) 


Question and Instructions—Commercial Bribery 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(1)) 


Question and Instructions—Misapplication of 
Fiduciary Property or Property of Financial Institution 
as a Ground for Joint and Several Liability 

(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(J)) 


Question and Instructions—Securing Execution 
of Document by Deception as a Ground for Joint 
and Several Liability 

(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(K)) 
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PJC 72.13 


PJC 72.14 


PJC 72.15 


CHAPTER 80 


PJC 80.1 


PJC 80.2 


PJC 80.3 


PJC 80.4 


PJC 80.5 
PJC 80.6 


PJC 80.7 


PJC 80.8 


PJC 80.9 


PJC 80.10 


PJC 80.11 
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Question and Instructions—Fraudulent Destruction, 
Removal, Alteration, or Concealment of Writing as a 
Ground for Joint and Several Liability 

(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(L)) 


Question and Instructions—Theft 
as a Ground for Joint and Several Liability 
(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(M)) 


Question and Instructions—Continuous Sexual Abuse 
of a Young Child or Children as a Ground for Joint 
and Several Liability 

(Tex. Civ. Prac. & Rem. Code § 33.013(b)(2)(N)) 


[Chapters 73-79 are reserved for expansion. ] 


PERSONAL INJURY DAMAGES 


Personal Injury Damages—Instruction Conditioning 
Damages Questions on Liability 


Personal Injury Damages—Instruction on Whether 
Compensatory Damages Are Subject to Income Taxes— 
Actions Filed on or after September 1, 2003 


Personal Injury Damages—Basic Question 
Personal Injury Damages—Injury of Spouse 
Personal Injury Damages—Injury of Minor Child 


Personal Injury Damages—Parents’ Loss of Services of 
Minor Child 


Personal Injury Damages—Instruction in Cases Involving 
Preexisting Injury or Condition 


Personal Injury Damages—Exclusionary Instruction for 
Failure to Mitigate 


Personal Injury Damages—Cautionary Instruction 
Concerning Damages Limit in Health Care Suit 


Personal Injury Damages—Child’s Loss of Consortium— 
Question about Parent’s Injury 


Personal Injury Damages—Child’s Loss of Consortium— 
Damages Question 


CHAPTER 81 


PJC 81.1 


PJC 81.2 


PJC 81.3 


PJC 81.4 
PJC 81.5 


PJC 81.6 


PJC 81.7 


CHAPTER 82 


PJC 82.1 


PJC 82.2 


PJC 82.3 
PJC 82.4 


CHAPTER 83 


PJC 83.1 


PJC 83.2 


PJC 83.3 
PJC 83.4 


Appendix 


WRONGFUL DEATH DAMAGES 


Wrongful Death Damages—Instruction Conditioning 
Damages Questions on Liability 


Wrongful Death Damages—Instruction on Whether 
Compensatory Damages Are Subject to Income Taxes— 
Actions Filed on or after September 1, 2003 


Wrongful Death Damages—Claim of Surviving Spouse 
Wrongful Death Damages—Claim of Surviving Child 


Wrongful Death Damages—Claim of Surviving Parents of 
Minor Child 


Wrongful Death Damages—Claim of Surviving Parents of 
Adult Child 


Wrongful Death Damages—Cautionary Instruction 
Concerning Damages Limit in Health Care Suit 


SURVIVAL DAMAGES 


Survival Damages—Instruction Conditioning Damages 
Questions on Liability 


Survival Damages—Instruction on Whether Compensatory 
Damages Are Subject to Income Taxes—Actions Filed on 
or after September 1, 2003 


Survival Damages—Compensatory Damages 


Survival Damages—Cautionary Instruction Concerning 
Damages Limit in Health Care Suit 


PROPERTY DAMAGES 


Property Damages—Instruction Conditioning Damages 
Questions on Liability 


Property Damages—Instruction on Whether Compensatory 
Damages Are Subject to Income Taxes—Actions Filed on 
or after September 1, 2003 


Property Damages—Total Destruction of Property 


Property Damages—Partial Destruction of Property 
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CHAPTER 84 


PJC 84.1 


PJC 84.2 


PJC 84.3 


PJC 84.4 


PJC 84.5 


PJC 84.6 


PJC 84.7 


CHAPTER 85 


PJC 85.1 


PJC 85.2 


PJC 85.3 


PJC 85.4 
PJC 85.5 


PJC 85.6 


PJC 85.7 


PJC 85.8 
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ECONOMIC DAMAGES 


Economic Damages—Instruction Conditioning Damages 
Questions on Liability 


Economic Damages—Instruction on Whether Compensatory 
Damages Are Subject to Income Taxes—Actions Filed on 
or after September 1, 2003 


Economic Damages—Nonmedical Professional Malpractice 


Sample Instructions for Economic Damages— 
Legal Malpractice 


Sample Instructions for Economic Damages—Accounting 
Malpractice 


Economic Damages—Question and Instruction on Monetary 
Loss Caused by Negligent Misrepresentation 


Attomey’s Fee Forfeiture (Comment) 


EXEMPLARY DAMAGES 

Standards for Recovery of Exemplary Damages 
Imputing Gross Negligence or Malice to a Corporation 
Determining Amount of Exemplary Damages 
Apportioning Exemplary Damages 


Question and Instructions—Murder as a Statutory Ground 
for Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(1)) 


Question and Instructions—Capital Murder as a Statutory 
Ground for Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(2)) 


Question and Instructions—Aggravated Kidnapping as a 
Statutory Ground for Removing Limitation on Exemplary 
Damages 

(Tex. Civ. Prac. & Rem. Code § 41.008(c)(3)) 


Question and Instructions—Aggravated Assault as a 
Statutory Ground for Removing Limitation on 
Exemplary Damages 

(Tex. Civ. Prac. & Rem. Code § 41.008(c)(4)) 


PJC 85.9 


PJC 85.10 


PJC 85.11 


PJC 85.12 


PJC 85.13 


PJC 85.14 


PJC 85.15 


PJC 85.16 


PJC 85.17 


PJC 85.18 


Appendix 


Question and Instructions—Sexual Assault as a 
Statutory Ground for Removing Limitation on 
Exemplary Damages 

(Tex. Civ. Prac. & Rem. Code § 41.008(c)(5)) 


Question and Instructions—Aggravated Sexual Assault as a 
Statutory Ground for Removing Limitation on 

Exemplary Damages 

(Tex. Civ. Prac. & Rem. Code § 41.008(c)(6)) 


Injury to a Child, Elderly Individual, or Disabled 
Individual as a Statutory Ground for Removing 
Limitation on Exemplary Damages 

(Tex. Civ. Prac. & Rem. Code § 41.008(c)(7)) 


Question and Instructions—Forgery as a Statutory Ground 
for Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(8)) 


Question and Instructions—Commercial (Fiduciary) 
Bribery as a Statutory Ground for Removing Limitation 
on Exemplary Damages 

(Tex. Civ. Prac. & Rem. Code § 41.008(c)(9)) 


Question and Instructions—Misapplication of Fiduciary 
Property as a Statutory Ground for Removing Limitation 
on Exemplary Damages 

(Tex. Civ. Prac. & Rem. Code § 41.008(c)(10)) 


Question and Instructions—Securing Execution of 
Document by Deception as a Statutory Ground for 
Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(11)) 


Question and Instructions—Fraudulent Destruction, 

Removal, Alteration, or Concealment of Writing as a 

Statutory Ground for Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(12)) 


Question and Instructions—Theft as a Statutory Ground 
for Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(13)) 


Question and Instructions—Intoxication Assault as a Statutory 
Ground for Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(14)) 


569 


APPENDIX 


PJC 85.19 Question and Instructions—Intoxication Manslaughter 
as a Statutory Ground for Removing Limitation 
on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(15)) 


PJC 85.20 Question and Instructions—Continuous Sexual Abuse 
of Young Child or Children as a Statutory Ground for 
Removing Limitation on Exemplary Damages 
(Tex. Civ. Prac. & Rem. Code § 41.008(c)(16)) 


PJC 85.21 Question and Instructions—Trafficking of Persons 
as a Statutory Ground for Removing Limitation on 
Exemplary Damages 


(Tex. Civ. Prac. & Rem. Code § 41.008(c)(17)) 


CHAPTER 86 PRESERVATION OF CHARGE ERROR 
PJC 86.1 Preservation of Charge Error (Comment) 
PJC 86.2 Broad-Form Issues and the Castee/ Doctrine (Comment) 


Contents of 
TEXAS PATTERN JURY CHARGES—FAMILY & PROBATE (2020 Ed.) 


CHAPTER 200 ADMONITORY INSTRUCTIONS 
PJC 200.1 Instructions to Jury Panel before Voir Dire Examination 
PJC 200.2 Instructions to Jury after Jury Selection 
PJC 200.3 Charge of the Court 
PJC 200.4 Additional Instruction for Bifurcated Trial 
PJC 200.5 Instructions to Jury after Verdict 
PJC 200.6 Instruction to Jury If Permitted to Separate 
PJC 200.7 Instruction If Jury Disagrees about Testimony 
PJC 200.8 Circumstantial Evidence (Optional) 
PJC 200.9 Instructions to Deadlocked Jury 
PJC 200.10 Privilege—Generally No Inference 


PJC 200.11 Fifth Amendment Privilege—Adverse Inference May Be 
Considered 
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PJC 200.12 


CHAPTER 201 
PJC 201.1 
PJC 201.2 
PJC 201.3 
PJC 201.4 


CHAPTER 202 
PJC 202.1 
PJC 202.2 
PJC 202.3 
PJC 202.4 
PJC 202.5 
PJC 202.6 
PJC 202.7 
PJC 202.8 
PJC 202.9 


PJC 202.10 


PJC 202.11 


PJC 202.12 


PJC 202.13 
PJC 202.14 
PJC 202.15 


CHAPTER 203 
PJC 203.1 


Appendix 


Instruction on Spoliation 


DISSOLUTION OF MARRIAGE 
Divorce 

Annulment 

Void Marriage 


Existence of Informal Marriage 


CHARACTERIZATION OF PROPERTY 
Separate and Community Property 
Inception of Title 

Gift, Devise, and Descent 

Tracing 

Property Acquired on Credit 

Property with Mixed Characterization 
Premarital Agreement 

Partition or Exchange Agreement 


Agreement Concerning Income or Property Derived from 
Separate Property 


Agreement to Convert Separate Property to Community 
Property 


Separate Property—One Party Claiming Separate Interest 
(Question) 


Separate Property—Both Parties Claiming Separate Interests 
(Question) 


Property Division—Advisory Questions (Comment) 
Management, Control, and Disposition of Marital Property 


Personal and Marital Property Liability 


VALUATION OF PROPERTY 
Value 
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PJC 203.2 
PJC 203.3 


CHAPTER 204 
PJC 204.1 
PJC 204.2 
PJC 204.3 


CHAPTER 205 
PJC 205.1 
PJC 205.2 
PJC 205.3 


PJC 205.4 


CHAPTER 206 
PJC 206.1 
PJC 206.2 
PJC 206.3 
PJC 206.4 
PJC 206.5 


CHAPTER 207 


PJC 207.1 


PJC 207.2 
PJC 207.3 
PJC 207.4 
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Factors to Be Excluded for Valuation of Business 


Value of Property (Question) 


REIMBURSEMENT 
Reimbursement 
Reimbursement—Advisory Questions (Comment) 


Reimbursement—Separate Trials (Comment) 


DISREGARDING CORPORATE FORM 
Mere Tool or Business Conduit (Alter Ego) 
Other Unfair Device 


Disregarding Corporate Identity of Corporation Owned 
Entirely by Spouses (Question) 


Disregarding Corporate Identity of Corporation— 
Additional Instructions and Questions (Comment) 


FRAUD—DISSOLUTION OF MARRIAGE 

Confidence and Trust Relationship between Spouses 
Actual Fraud by Spouse against Community Estate 
Actual Fraud by Spouse against Separate Estate 
Constructive Fraud by Spouse against Community Estate 


Fraud Action against Nonspouse Party 


ENFORCEABILITY OF PROPERTY AGREEMENTS 


Enforceability of Property Agreements—Separate Trials 
(Comment) 


Enforceability of Premarital Agreement 
Enforceability of Partition or Exchange Agreement 


Enforceability of Agreement Concerning Income or 
Property Derived from Separate Property 


PJC 207.5 


CHAPTER 215 


PJC 215.1 
PJC 215.2 
PJC 215.3 


PJC 215.4 


PJC 215.6 
PJC 215.7 
PJC 215.8 
PJC 215.9 
PJC 215.10 
PJC 215.11 
PJC 215.12 
PJC 215.13 
PJC 215.14 


CHAPTER 216 
PJC 216.1 
PJC 216.2 
PJC 216.3 
PJC 216.4 


Appendix 


Enforceability of Agreement to Convert Separate Property 
to Community Property 


[Chapters 208-214 are reserved for expansion.] 


DEFINITIONS AND INSTRUCTIONS—SUITS AFFECTING THE 
PARENT-CHILD RELATIONSHIP 


Best Interest of Child 
Evidence of Abusive Physical Force or Sexual Abuse 


Evidence of Abuse or Neglect—Joint Managing 
Conservatorship 


History or Pattern of Family Violence, History or Pattern of 
Child Abuse or Neglect, or Protective Order 
[PJC 215.5 is reserved for expansion. ] 


Rights of Parent Appointed Conservator 

No Discrimination Based on Gender or Marital Status 
Preference for Appointment of Parent as Managing Conservator 
Joint Managing Conservators 

Best Interest of Child—Joint Managing Conservatorship 

Sole Managing Conservator—Parent 

Managing Conservator—Nonparent 

Possessory Conservator 


Preference for Appointment of Parent as Managing 
Conservator—Voluntary Relinquishment of Custody 
to Nonparent 


CONSERVATORSHIP AND SUPPORT—ORIGINAL SUITS 
Sole or Joint Managing Conservatorship 

Sole Managing Conservatorship 

Possessory Conservatorship Contested 


Grandparental Possession or Access—Original Suit 
(Comment) 
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PJC 216.5 


CHAPTER 217 
PJC 217.1 


PJC 217.2 


PJC 217.3 


PJC 217.4 


PJC 217.5 


PJC 217.6 


PJC 217.7 


CHAPTER 218 
PJC 218.1 
PJC 218.2 


PJC 218.3 


PJC 218.4 


PJC 218.5 


CHAPTER 230 
PJC 230.1 
PJC 230.2 
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Terms and Conditions of Access, Support, and Conservatorship 
(Comment) 


MODIFICATION OF CONSERVATORSHIP AND SUPPORT 


Modification of Sole Managing Conservatorship to Another 
Sole Managing Conservator 


Modification of Sole Managing Conservatorship to Joint 
Managing Conservatorship 


Modification of Joint Managing Conservatorship to Sole 
Managing Conservatorship 


Modification of Conservatorship—Right to Designate Primary 
Residence 


Modification of Conservatorship—Multiple Parties Seeking 
Conservatorship (Comment) 


Modification—Grandparental Possession or Access 
(Comment) 





Modification of Terms and Conditions of Access, Support, and 
Conservatorship (Comment) 


TERMINATION OF PARENT-CHILD RELATIONSHIP 
Termination of Parent-Child Relationship 


Termination of Parent-Child Relationship—lInability to Care 
for Child 


Termination of Parent-Child Relationship—Prior Denial of 
Termination 


Conservatorship Issues in Conjunction with Termination 
(Comment) 


Termination by Nongenetic Father (Comment) 
[Chapters 219-229 are reserved for expansion.] 
WILL CONTESTS 


Burden of Proof (Comment) 


Testamentary Capacity to Execute Will 


PJC 230.3 
PJC 230.4 
PJC 230.5 
PJC 230.6 
PJC 230.7 
PJC 230.8 
PJC 230.9 
PJC 230.10 


CHAPTER 232 
PJC 232.1 


PJC 232.2 


PJC 232.3 
PJC 232.4 


CHAPTER 233 
PJC 233.1 


PJC 233.2 


CHAPTER 235 
PJC 235.1 
PJC 235.2 
PJC 235.3 
PJC 235.4 


Appendix 


Requirements of Will 
Holographic Will 

Undue Influence 
Fraud—Execution of Will 
Proponent in Default 
Alteration of Attested Will 
Revocation of Will 


Forfeiture Clause 


[Chapter 231 is reserved for expansion.] 


BREACH OF DUTY BY PERSONAL REPRESENTATIVE 


Breach of Duty by Personal Representative— 
Other Than Self-Dealing 


Breach of Duty by Personal Representative— 
Self-Dealing 


Remedies for Breach of Fiduciary Duty (Comment) 


Actual Damages for Breach of Duty by Personal 
Representative 


REMOVAL OF PERSONAL REPRESENTATIVE 


Removal of Personal Representative—Dependent 
Administration 


Removal of Personal Representative—Independent 
Administration 


[Chapter 234 is reserved for expansion.] 


EXPRESS TRUSTS 

Mental Capacity to Create Inter Vivos Trust 
Intention to Create Trust 

Undue Influence 


Forgery 
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PJC 235.5 
PJC 235.6 
PJC 235.7 
PJC 235.8 
PJC 235.9 
PJC 235.10 


PJC 235.11 


PJC 235.12 


PJC 235.13 
PJC 235.14 
PJC 235.15 
PJC 235.16 
PJC 235.17 
PJC 235.18 
PJC 235.19 
PJC 235.20 
PJC 235.21 


CHAPTER 240 


PJC 240.1 
PJC 240.2 
PJC 240.3 
PJC 240.4 


PJC 240.5 
PJC 240.6 
PJC 240.7 
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Revocation of Trust 

Modification or Amendment of Trust 

Acceptance of Trust by Trustee 

Forfeiture Clause 

Breach of Duty by Trustee—Other Than Self-Dealing 


Breach of Duty by Trustee—Self-Dealing—Duties Not 
Modified or Eliminated by Trust 


Breach of Duty by Trustee—Self-Dealing—Duties 
Modified But Not Eliminated by Trust 


Breach of Duty by Trustee—Self-Dealing—Duty of 
Loyalty Eliminated 


Remedies for Breach of Fiduciary Duty (Comment) 

Actual Damages for Breach of Trust 

Exculpatory Clause 

Removal of Trustee 

Liability of Cotrustees—Not Modified by Document 
Liability of Successor Trustee—Not Modified by Document 
Third-Party Liability 

Release of Liability by Beneficiary 


Limitations 
[Chapters 236-239 are reserved for expansion.] 
GUARDIANSHIP OF ADULT 


Purpose of Guardianship (Comment) 


Incapacity 


Lack of Capacity to Care for Self (Guardianship of the Person) 


Lack of Capacity to Manage Property (Guardianship of the 
Estate) 


Supports and Services (Guardianship of the Person) 
Supports and Services (Guardianship of the Estate) 
Alternatives to Guardianship (Guardianship of the Person) 


PJC 240.8 

PJC 240.9 

PJC 240.10 
PJC 240.11 
PJC 240.12 
PJC 240.13 
PJC 240.14 
PJC 240.15 
PJC 240.16 
PJC 240.17 
PJC 240.18 


PJC 240.20 


CHAPTER 245 
PJC 245.1 
PJC 245.2 
PJC 245.3 


CHAPTER 250 
PJC 250.1 
PJC 250.2 
PJC 250.3 
PJC 250.4 
PJC 250.5 
PJC 250.6 


Appendix 


Alternatives to Guardianship (Guardianship of the Estate) 
Best Interest of Proposed Ward 
Protection of the Person 
Protection of the Estate 
Qualification of Proposed Guardian of the Person 
Qualification of Proposed Guardian of the Estate 
Best Qualified Proposed Guardian of the Person 
Best Qualified Proposed Guardian of the Estate 
Restoration of Capacity—The Person 
Restoration of Capacity—The Estate 
Modification of Guardianship (Comment) 

[PJC 240.19 is reserved for expansion.] 


Removal of Guardian 


[Chapters 241—244 are reserved for expansion. ] 


INVOLUNTARY COMMITMENT 
Temporary Inpatient Mental Health Services 
Extended Inpatient Mental Health Services 


Chemical Dependency Treatment 


[Chapters 246-249 are reserved for expansion.] 


ATTORNEY’S FEES 

Attorney’s Fees—Family 

Attorney’s Fees—Family—Advisory Questions (Comment) 
Attorney’s Fees and Costs—Will Prosecution or Defense 
Attorney’s Fees—Trust 

Attorney’s Fees—Guardianship—A pplication 


Attorney’s Fees—Guardianship—Representation of Ward in 
Restoration or Modification 


577 


APPENDIX 


PJC 250.7 


PJC 250.8 


CHAPTER 251 
PJC 251.1 
PJC 251.2 


Attorney’s Fees and Costs—Defense for Removal of 
Independent Personal Representative 


Attorney’s Fees—Guardianship—Reimbursement of 
Attorney’s Fees 


PRESERVATION OF CHARGE ERROR 
Preservation of Charge Error (Comment) 


Broad-Form Issues and the Castee/ Doctrine (Comment) 


Contents of 


TEXAS PATTERN JURY CHARGES—OIL & GAS (2020 Ed.) 


CHAPTER 300 
PJC 300.1 
PJC 300.2 
PJC 300.3 
PJC 300.4 
PJC 300.5 
PJC 300.6 
PJC 300.7 
PJC 300.8 
PJC 300.9 
PJC 300.10 


PJC 300.11 


PJC 300.12 
PJC 300.13 


PJC 300.14 
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ADMONITORY INSTRUCTIONS 

Instructions to Jury Panel before Voir Dire Examination 
Instructions to Jury after Jury Selection 
Charge of the Court 

Additional Instruction for Bifurcated Trial 
Instructions to Jury after Verdict 

Instruction to Jury If Permitted to Separate 
Instruction If Jury Disagrees about Testimony 
Circumstantial Evidence (Optional) 
Instructions to Deadlocked Jury 
Privilege—Generally No Inference 


Fifth Amendment Privilege—Adverse Inference May Be 
Considered 


Parallel Theories on Damages 
Proximate Cause 


Instruction on Spoliation 


CHAPTER 301 
PJC 301.1 


PJC 301.2 


PJC 301.3 


PJC 301.4 


PJC 301.5 


PJC 301.6 


CHAPTER 302 


PJC 302.1 


PJC 302.2 


PJC 302.3 
PJC 302.4 


PJC 302.5 


PJC 302.8 


PJC 302.9 


CHAPTER 303 


PJC 303.1 


Appendix 


ADVERSE POSSESSION 
Adverse Possession (Comment) 


Question and Instructions on Adverse Possession— 
Three-Year Limitations Period 


Question and Instructions on Adverse Possession— 
Five-Year Limitations Period 


Question and Instructions on Adverse Possession— 
Ten-Year Limitations Period 


Question and Instructions on Adverse Possession— 
Twenty-Five- Year Limitations Period 


Question and Instructions on Adverse Possession with 
Recorded Instrument—Twenty-Five- Year 
Limitations Period 


IMPROPER USE OF REAL PROPERTY 


Injury to Real Property from Oil and Gas Operations 
(Comment) 


Question and Instruction on Unreasonable Use of Surface 
Estate 


Question and Instruction on Accommodation Doctrine 
Question and Instruction on Trespass 


Question and Instruction on Affirmative Good-Faith 
Defense to Trespass 


[PJC 302.6 and 302.7 are reserved for expansion.] 
Question and Instruction on Statutory Waste 


Question and Instruction on Reasonably Prudent Operator Defense 
to Statutory Waste Claim 


LESSOR-LESSEE ISSUES 


Claims for Breach of Lease Provisions (Comment) 
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PJC 303.2 


PJC 303.3 


PJC 303.4 


PJC 303.5 


PJC 303.6 


PJC 303.7 


PJC 303.8 


PJC 303.9 


PJC 303.10 


PJC 303.11 


PJC 303.12 


PJC 303.13 


PJC 303.14 


PJC 303.15 


PJC 303.16 


PJC 303.17 


PJC 303.18 


PJC 303.19 
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Question on Breach of Express Pooling Provision 
Question and Instruction on Good-Faith Pooling 
Question on Breach of Express Royalty Provision 


Question on Untimely Payment of Proceeds of Production 
under Natural Resources Code 


Question on Location of Sale 


Question and Instruction on Implied Duty to Reasonably 
Market Production (Proceeds/Amount Realized Royalty 
Provision) 


Question and Instructions on Breach of Express Market 
Value Royalty Provision 


Question and Instruction on Unreasonable Deduction of 
Postproduction Costs 


Implied Covenants (Comment) 


Question and Instructions on Breach of Implied Covenant to 
Protect against Drainage 


Question and Instruction on Breach of Implied Covenant to 
Develop 


Lease Termination (Comment) 
Question on Failure to Tender Delay Rental Payment 


Question and Instruction on Failure to Commence Operations 
before End of Primary Term 


Question and Instruction on Failure to Commence Operations 
after Cessation of Production 


Question and Instruction on Failure to Prosecute Operations 
without Cessation 


Question and Instruction on Failure to Commence Operations 
after Completion of Dry Hole 


Question on Cessation of Production 


PJC 303.20 


PJC 303.21 


PJC 303.22 


PJC 303.23 


PJC 303.24 


PJC 303.25 


CHAPTER 304 


PJC 304.1 


PJC 304.2 


CHAPTER 305 


PJC 305.1 


PJC 305.2 


PJC 305.3 


PJC 305.4 


PJC 305.5 


PJC 305.6 


PJC 305.7 


PJC 305.8 


PJC 305.9 
PJC 305.10 


PJC 305.11 


Question and Instructions on Cessation of Production in 
Paying Quantities 


Question on Date of Cessation of Production 


Question and Instruction on Temporary Cessation of 
Production 


Question on Failure to Tender Shut-In 


Question and Instruction on Determining Whether Well 
Qualifies as Shut-In Well 


Question on Force Majeure 


EXECUTIVE RIGHTS 
Breach of Executive Rights Duty (Comment) 


Question and Instruction on Breach of Executive Rights 
Duty 


OIL AND GAS INDUSTRY AGREEMENTS 

Oil and Gas Industry Contracts (Comment) 
Basic Question—Existence 

Basic Question—Compliance (Non-JOA) 
Instruction on Formation of Agreement 
Instruction on Authority 

Instruction on Ratification 

Conditions Precedent (Comment) 


Court’s Construction of Provision of Agreement 
(Comment) 


Instruction on Ambiguous Provisions 
Trade Custom (Comment) 


Instruction on Time of Compliance 


Appendix 
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APPENDIX 


PJC 305.12 


PJC 305.13 


PJC 305.14 


PJC 305.15 


PJC 305.19 


PJC 305.20 


PJC 305.21 


PJC 305.22 


PJC 305.23 


PJC 305.24 


PJC 305.25 


PJC 305.26 


PJC 305.27 


PJC 305.28 


CHAPTER 312 


PJC 312.1 


PJC 312.2 


PJC 312.3 


PJC 312.4 
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Instruction on Offer and Acceptance 
Instruction on Withdrawal or Revocation of Offer 
Instruction on Price 


Consideration (Comment) 


[PJC 305.16—305.18 are reserved for expansion. ] 


Question and Instruction on Meaning of Ambiguous Provisions 


Question and Instruction on Reformation as an Affirmative 


Cause of Action 

Question on Main Purpose Doctrine 
Third-Party Beneficiaries (Comment) 
Question on Promissory Estoppel 

Question and Instruction on Quantum Meruit 
Money Had and Received (Comment) 
Unjust Enrichment (Comment) 


Basic Question and Instructions on Breach of 
Joint Operating Agreement—Compliance 


Questions and Instructions on Breach by Operator under 
Joint Operating Agreement Exculpatory Provision 


[Chapters 306-311 are reserved for expansion. ] 


DEFENSES 
Defenses—Basic Question 


Defenses—lInstruction on Plaintiff s Material Breach 
(Failure of Consideration) 


Defenses—Instruction on Anticipatory Repudiation 


Defenses—Instruction on Waiver 


PJC 312.5 


PJC 312.6 


PJC 312.7 


PJC 312.8 


PJC 312.9 


PJC 312.10 


PJC 312.11 


PJC 312.12 


PJC 312.13 


PJC 312.14 


PJC 312.15 


PJC 312.16 


PJC 312.17 


PJC 312.18 


CHAPTER 313 


PJC 313.1 


PJC 313.2 


PJC 313.3 


PJC 313.4 


Appendix 


Defenses—Instruction on Equitable Estoppel 
Defenses—Instruction on Duress 
Defenses—Instruction on Undue Influence 
Defenses—Instruction on Mutual Mistake of Fact 


Defenses—Instruction on Mutual Mistake—Scrivener’s 
Error 


Defenses—lInstruction on Novation 





Defenses—Instruction on Modification 
Defenses—Instruction on Accord and Satisfaction 
Defenses—Instruction on Mental Capacity 
Defenses—Statute of Frauds (Comment) 

Question on Statute of Limitations—Discovery Rule 
Question and Instruction on Repudiation of Title 


Question and Instruction on Statutory Defense to 
Withholding of Payments and Prejudgment Interest 


Question and Instruction on Bona Fide Purchaser Defense 


DAMAGES 


Predicate—Instruction Conditioning Damages Questions 
on Liability 


Instruction on Whether Compensatory Damages Are 
Subject to Income Taxes (Actions Filed on or after 
September 1, 2003) 


Question and Instruction on Damages for Trespass Resulting 
in Production of Minerals 


Question on Reduction of Damages Resulting from 
Good-Faith Trespass 
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APPENDIX 


PJC 313.5 


PJC 313.6 


PJC 313.7 


PJC 313.8 


PJC 313.9 


PJC 313.10 


PJC 313.11 


PJC 313.12 


PJC 313.13 


PJC 313.14 


PJC 313.15 


PJC 313.16 


PJC 313.17 


PJC 313.18 


PJC 313.19 


PJC 313.20 


PJC 313.21 
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Monetary Damages Recoverable for Claims Involving Physical 
Injury to Real Property (Other Than by Production of Minerals) 
(Comment) 


Question on Frequency and Duration of Injury 


Question and Instruction on Cost to Repair, Fix, or Restore 
Temporary Injury 


Question and Instruction on Diminution in Market Value 
Question and Instruction on Damages for Breach of 
Express Pooling Provisions and Implied Duty to Pool in 


Good Faith 


Question and Instruction on Damages for Breach of 
Express Royalty Provision 


Question and Instruction on Damages for Breach of 
Implied Duty to Reasonably Market Production 


Question and Instruction on Damages for Breach of 
Express Market Value Royalty Provision 


Question and Instruction on Damages for Unreasonable 
Deductions 


Question and Instruction on Drainage Damages 


Question and Instruction on Damages for Breach of 
Implied Covenant to Develop 


Question and Instruction on Actual Damages for Breach 
of Executive Rights Duty 


Question on Contract Damages 


Sample Instructions on Direct and Incidental Damages— 
Contracts 


Instructions on Consequential Damages—Contracts 
Question on Promissory Estoppel—Reliance Damages 


Question on Quantum Meruit Recovery 


PJC 313.22 


PJC 313.33 


CHAPTER 314 
PJC 314.1 


PJC 314.2 


Defensive Instruction on Mitigation—Contract Damages 


[PJC 313.23—313.32 are reserved for expansion. ] 


Question on Attorney’s Fees 


PRESERVATION OF CHARGE ERROR 
Preservation of Charge Error (Comment) 


Broad-Form Issues and the Casteel Doctrine (Comment) 


Appendix 
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STATUTES AND RULES CITED 


[Decimal references are to PJC numbers. ] 


Texas Constitution 


Art, XVD S 260.25 45..42 4d bs 113.37 


Art. S8 THF Avesta atic bees gases 103.12 
Att. S81-4B: occ ceeds 105.12 
Arts SS1S4 Es. se a kanri 105.12 
Art. 581-33A 0... ee eee ee 118,19 
Art. 581-33A(1)..........02005- 105.12 


Art. 581-33A(2)... 105.12, 105.14, 105.15 


Art. 581-33D(1). noaa anana. 115.19 
Art. 581-33D8). aoaia. 115.19 
Art. 581-33F oonan. 105.16 
Art. 581-33F(1). oaaao. 105.17 
Art. 581-33F(2) oaaao eee 105.18 


Texas Agriculture Code 


§ 125.013(b) a a a re 107.4 


Texas Business & Commerce Code 


(6) ee ee a nan. 101.3 
§ L201BX(20). ae 101.2 
§ 1.205(a) & cmt.2.......0.00.0. 101.10 
§ 1.302(b) 0.2... eee e eee eee 101.2 
§ 1.308 0.0... cece eee eee 101.3, 101.9 
§ L304 oaaae 101.2 
§ LIOA) aonana nananana 102.10 
§ L105(a) sock nananana nanan. 102.9 
202 asete Ea 101.3, 101.9 
A ec PEET E EEE 101.3 
§ 2.206(b) oaaao eee eee eee eee 101.12 
§ 2.209(a) & cmt.2.......0.00.0. 101.31 
§ 2096) vie cance venwnwancevans 101.24 
§ 2.305(8) aoaaa aaan. 101.13 
0S Ce eer ee 101.10 
ee re 102.8 
e E EA E ETEA EE T 102.9 
TD OEE 102.11 


DESETE 102.10 
BO STAD) oaaao 102.10 
DESETO O Mosier badiy neces 102.10 
§ 2.314(b)(3) 0.0.2... cece eee eee 102.10 
§ 2.314(b)(4)-(6) .... 0. eee eee 102.10 
COI anaana. 102.11 
BD 50d enc gresk oe ie ts eo sag 101.10 
E 260l icc ounkdpiedeweninetates 101.10 
B GOW) s4cxecscssdesacvees 102.22 
E 2610 nnana aaan. 101.23 
E 26l.. 101.10 
§§ 2.701.724. 5 Bei aaao. 115.4 
§ 2.715(b)\(1) oe... eee eee eee 115.5, 115.8 
AAOS e EER 101.43 
§§ 17.41-.63. 0.000... cae. 102.1, 115.9 
§ ITAA). oaaao aaan 102.22 
BIT APG) onono anaana. 102.22 
§ 17.45(1)...... 102.2, 102.3, 102.5, 102.9 
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STATUTES AND RULES CITED 


Texas Business & Commerce Code— 


continued 

§ 17.452). a ieetieta wean a4 102.9 
S 17.45(3), reres sas Stas seen ee 102.2 
§ 17.45(5). 346 eines hance 102.7 
SITAS) sca assend selenaseone 3 102.21 
§ 17.4513) 0. eee 102.21 
S 17 A6(b). sc .a5nacs ben cas 102.2—102.4 
§ 17.46(b)(5)........2.00... 102.2, 102.6 
§ 17.46(b)(7) .. 2... 2. eee 102.3, 102.6 
§ 17.46(b)(12)............. 102.4, 102.6 
§ 17.46(b)(24)............. 102.2-102.6, 
102.16-102.19 

STAC) sv rtadccxds setae gees s 102.22 
§ 17.49(e) .. 0... eee. 102.22, 115.10 
SIZAN escent stance bees s 102,22 
§ 17.49(g) 2... eee eee 102.22 
§ 17.50(a) .... 102.1, 102.7, 102.8, 102.21 
§ 17.50(a)(2) .. 0... ee eee 102.8-102.13 
§ 1750(A)(3) eer wns eee uperis unet 102.7 
§ 17.50(a)(4) ...... 102.16, 102.17, 115.11 
§ 17.50(b) ......... 102.22, 115.9, 115.10 
§ 17.50(b)(1)... 2... 102.1, 102.7, 102.8, 
102.21, 115.10, 115.11 

§ 17.50(b)(3) ooon 115.10 
SITIO) sere cs eens ESERDE ORS 102.24 
§ 17.50(h) -ooann 102.22, 115.10 
8 17509 E ENS EE E 102.22 
§ 17.505(a) 2... eee 102.22 
S17 20D A aces oo ae had eee 102.22 
§ 17.5052(b)-(g) .. 2.2.2... eee eee 192,22 
§ 17.5052 (8) shoe s.e este cobs 102.22 
§ 17.506(a)-(c) . 0... eee eee 102.22 
S17 900(G) exces cer eects rhea ins 102.22 
S TDS Siea i bee ER 115,12 
S179 OD siti E EES Ue dae 102.23 
§ 24.002(1) .........000. 105.25, 105.28 
§ 24.002(2) ..........00. 105.25—105.28 
§ 21.223(a)(2)............. 108.1-108.8 
§ 21.223(a)(3).........0... 108.2, 108.3 
§: 21,223 (D) ccc eisad eee eee G 108.2 
§ 21.224... E E E 108.2 
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§ 24.002(3)-(6)........... 105.25-105.28 
§ 24.002(7)..........00-. 105.25, 105.28 
§ 24.002(10)............. 105.25-105.28 
§ 24.002(11)............. 105.25, 105.28 
§ 24.005(a)........ 000. 105.25-105.27 
§ 24.005(a)(1)........00-. 105.25, 105.32 
§ 24.005(a)(2).......200-. 105.26, 105.27 
§ 24.005(b).. 0... eee eee ee eee 105.25 
§ 24.006 ............005. 105.26, 105.27 
§ 24.006(a) aaan 105.26, 105.27 
§ 24.0060)... ooann 105.28 
§ 24.008 ......... 105.25-105.28, 105.32 
§ 24.008(a)(1)... 0... eee eee 105.32 
§ 24.008(a)(2). 0... ee eee eee 105.32 
§ 24.0083 (A) -aooaa 105.32 
§ 24.008(a)(3)(B) -oonan 105.32 
§ 24.008(a)(3)(C) 0... eee eee 105.32 
§ 24.008(b)... 0.2... eee eee eee 105.32 
§ 24.009(a) .. 2... eee eee eee 105.29 
§ 24.009(b)...........0.. 105.29, 105,32 
§ 24.009(b)(2).........0.. 105.29, 105.32 
§ 24. 009(e)(1). ooann 105.32 
§ 24,009) cnt eke ssas 105.30 
§24,010 erso hoy retriitti rnk 105.31 
§ 24.0101). 105.31 
§ 24.010(b)(1).. 0... ee eee ee 105.31 
§ 26.01 (a1)... ee eee eee eee 101.34 
§ 26.01 (a2)... ee eee eee 101.34 
§ 26,01(D) 6 vein denies cease cee 101.34 
SQL) sperrer tte Introduction 1, 105.7 
KE I ETTE hoses 105.10 
§ 27.0181)... aaan 105.8 
PIC C ee eee eee 105.9 
S 27.01(b). 0... eee eee eee 105.7 
827 OV CC) cack ace tees 105.7, 105.11 
§ 27.01) 6 sede tae as 105.7, 105.10 
88 322.001-.021................ 101.34 


Ş 101.002 seeria Siennine 108.2 
§ 152.002 perni deep 104.4, 104.5 
§§ 152.203—.207............ 104.4, 104.5 
§ 152 20i e iene E RA 104.4, 104.5 


Statutes and Rules Cited 


Texas Civil Practice & Remedies Code 


§ 16.004(a)(4). 0... c eee eee 105.5 
§ 16.010... ccc cece cece e eee eee 111.2 
§ 16.064 o.oo aaan. 105.31 
TO ois eaized schoansdia de acne 115.2 
§ 33.002(a) 0... eee eee eee eee 115.36 
§ 33.002(a)(2)......00000. 102.22, 115.12 
§ 33.002(b)....... 0c cece e eee 115.36 
§ 33.003 onanan nananana. 115.36 
§ 33.003(b) -ooann anaana 115.36 
§ 33004 anana aaan. 115.36 
E O E AAA 115.36 
§ 33.0115)... 0. cece aoaaa 115.36 
695 DUNG) ucsecckieeuese Goss 115.36 
Ce oaoaraa. 115.36 
833.016 sss vevndveke ventas vous 115.36 
§ 33.016(8) oaaao. 115.36 
8 33OL6(C) aooaa anaana 115.36 
§ 41.0012) -oaaao 110.6, 115.31 
§ 41.001(5) 0.2... cece cece e eee 115.38 
§ 41,001(@) -ooann 105.4, 115.37 
§ 41.001(7)...... 0c eee eee 115.31, 115.37 
§ 41.001(7)(B) .... 0. eee 115.37 
§41.001(11)....... cece eee 115.37 
§ 41.002(d)....... cece eee eee 115.38 
§ 41.003 ....110.6, 115.38, 115.40-115.46 
§ 41.003(a) ....... eee ee eee 103.1, 115.26 
§ 41.003(a)(1). 0.0... e ee eee eee eee 115.37 
§ 41.003(a)(2). 0... cece cece eee 115.37 
§ 41.003(a)(3).... 000000. 115.37, 115.39 
§ 41.003(c) .... 0. cece eee 115.40-115.45 
§ 41.003(d)....... 115.31, 115.37, 115.38, 

115.40-115.46 
§ 41.003(e)....... 115.31, 115.37, 115.38, 

115.40-115.46 
§ 41.004 oo. e cee 115.38 
§ 41.0048) -ooann 115.37, 115.38 
§ 41.0058) oaoa anaana aaa 115.39 
§ 41.005(b) -oaoa anaana 115.39 
§ 41.0050) o.oo anaana nannan 115.39 
§ 41.006 oaaao. 115.38 
§ 41007 oonan 115.38 
§ 41.008 onanan 115.40-115.46 


§ 41.008(a). . . 115.3, 115.6, 115.9, 115.10, 
115.13, 115.14, 115.18-115.22, 
115.26-115.28, 115.30, 115.35 

§ 41.008(b). . . 115.3, 115.6, 115.9, 115.10, 
115.13, 115.14, 115.18-115.22, 

115.26-115.28, 115.30, 
115.35, 115.40-115.46 


§ 41.008(c)........ 115.38, 115.40-115.46 
RAT OUS(CNT) ses caadneceeeen 115.46 
§ 41.008(c)(8) ... 2. cece eee eee 115.42 
§ 41.008(c)(9) ... 2. cece eee eee e ee 115.44 
§ 41.008(c)(10) 0.0.2... cee eee ee 115.45 
§ 41.008(60)(11) cdg vnc cee hayes 115.40 
§ 41.008(c)(12) ..... 0. eee eee eee 115.41 
§ 41.008(c)(13) 0.0.2... cece ee eee 115.43 
§ 41,008(G)iccbsscceseeieerecenss 115.38 
§ 41.009... 100.4, 115.37, 115.38, 

115.40-115.45 
§ ALOLLA). oaaao. 115.38 
EE T EEEE EEATT 115.15 
Ch. 65... aaaea. 115.15 
E a EEE EEEE 115.37 
§ TLOLO oonan aana 115.38 
§§ 73.001—.006. . oaaao beeen 110.1 
§ 73,001 naana. 110.1, 110.3 
§ 73.0028). nananana nananana. 110.4 
§ 73.002(b)\(1) o.oo aoaaa. 110.4 
§ 73.002(b)(2) oaaao. 110.4 
§ 73.005.. aana. 110.4 
§ 73.0058)... aoaaa nananana. 110.8 
§ 73.005(b). ooann aaan. 110.4 
§§ 73.051.062. aana 110.20 
OOo ice bee ets: 107.4 
§ 134A.002. cs cited us 111.1, 111.2 
§ 194A.002(3) si ccisscevedicsebs 111.2 
§ 134A.002(3-a) 0.0.0... cece eee iiti 
§ 134A.002(4)(5). aoaaa. titi 
§ 134A.002(5) o.oo anaana anna. 111.1 
§ 134A.002(6) n.on. 111.1 
§ 134A.002(7) oonan cece eee eee 115.54 
§ 134A.003(b) o.oo nananana. 115.54 
§ 134A.004...........0cee eee eee 115.55 
§ 134A.004(a) ........ 00 eee eee 115.55 
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STATUTES AND RULES CITED 


Texas Civil Practice & Remedies Code— § 134A.005(3)............2 0000. 115.54 
continued § 134A.007............008. 111.1, 111.2 
§ 134A.004(b).. 2.0... ee eee 115.54 § 134A.007(b)(1) ... 2... eee 115.55 
§ 134A.005(1 Ji « poser sawing ve tas 115.54 EIJA OOS eruere orua Iria 
Texas Election Code 
§ 276.001 is ce ccc ee ee ea bee 107.4 
Texas Family Code 
8 158.209) eseese ketone Oe 3 ox 107.4 
Texas Finance Code 
§ 304.003(c) ............ 102.25-102.28 § 304.1045 ... 115.3, 115.6, 115.9, 115.10, 
115.13, 115.14, 115.18-115.22, 
115.26-115.28, 115.30, 115.33-115.35, 
115.54 
Texas Government Code 
§311.028......... 0... eee eee 111.1 § 554.003 20... eee eee 11527 
Be Ouest MTS «655A WS T 115.27 
$594,002 5 6 e848 6h eae ees ee 107.4 
§ 554.002(a) o.oo. 107.4 § 554.004(b)............5. 107.4, 107.25 
§ 554.002(b) .... 2... 2. eee eee 107.4 Ch, 662 6 sc cc ce cosa nes 102.25-102.28 
Texas Health & Safety Code 
S161 134. ce euevedeevns evens 107.4 
Texas Insurance Code 
At- 2021 serierne 102.14, 102.18 Art. 21.21, § 411)... 2.0... eee, 102.19 
Art. 21.21, § 41)... oaaae 102.16 Art. 21.21, § 16(a) .............. 102.14 
Art. 21.21, § 4(2)..............4. 102.17 Art. 21.21, § 16X1) .. 2.2 102.21 
Art. 21.21, § 4(10)............... 102.18 Art, 21.21; § 16(C) accented cues 102.24 
Art. 21.21, § 4(10)(a)@i)... 2.2... 103.1 Art. 21.21, § 16(d) .. 0.2... ee, 102.23 
Art. 21.21, § 4(10)(a)(vilil) ......... 103.1 Art. 21.21, § 16(e) .............. 102.22 
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Statutes and Rules Cited 


Art. 21.21, § 16A yah eet aetna, 102.22 § 542.055(b). .. n... 102.25, 102.26 
Ch. 541 . . . .102.14, 102.18, 115.13, 115.60 § 542.056(a).... 2... cess cece eee 102.26 
Ch. 541, subch. D . . 102.16, 102.17, 102.21 § 542.0560)... aoaaa anaana 102.26 
§ 541.00201) vssneuevva ee nee ews 102.21 $549 05616) cis scceen ade dade 102.26 
POF LOSI eenn ye teste pets 102.16 BAD O5GI A) cassie Snape eed dalek 102.26 
$ SALOS satan es aeene peers 102.17 § 542.057 5 eis doe pace cnn 102.25-102.27 
§ 541.054.0000... cece. 102.16, 102.17 g549057(c).........- sss 102.27 
§ 541.058(a) .--- eee eee 102.28 § 542.058......... 102.25, 102.26, 102.28 
§ 541.060 oaaao. 102.18 g 342058) sees. er 
§ 541. 060(a)(2)(A) .......s 00. ses. 103.1 § 542.058(c)... 20. seeveceeeness 102.28 
: te tae Set Garena a : § 542.059(a). eee. 102.25-102.28 
Be Sane ee Oe eS § 542.059(b). 0... eee eee. 102.25-102.28 
§ 541.151 ode tere ecas td 102.14, 102.21 votes shiney pine 
§ 541.152(b)...... 102.14, 102.21, 115.11 PAR HPO RARE ON l 
7 ee ane ones 102.24 §542.060(c)............. ie ere 
§ 541.154(b).. 00. eee cece ee eee 102.22 - § 942A.001(1) .........-. 102.23- 102,28 
E 150 S et FAU aa i 
§ 541.1628) onanan ar POON) oreofe te ae 
§ 541.162(a)(2).... 0... eee eee 102.23 § 542A.005.......... 0. eee eee 102.22 
§ SAL GG oaaae 102.23 § 542A.007. 0.0.6 eee eee eee eee 102.22 
§ 542.0511) ae eee 102.25-102.28 8 554.002... naasa 101.57-101.59 
§ 542.051(4) 0... sec e eee eeeeees 102.25 Ch. 981.00... eee eee 102.25, 102.27 
§ 542.055(a) -o.an eevee eee eee 102.25. § 981.002(4)...........0. 102.25, 102.27 
§ 542.055(a)(3)....... 000. 102.25, 102.26  §4001.051............0. 102.25-102.28 
Texas Labor Code 
ON ici ei ee hee ate 107.4 AGU ec ccioiccewicneoicdans 107.6 
§§ 21 MOTH 596 vrs aoaaa STIS eneren eaa ah 107.6 
SAO ie ce ocala 107.6 821119 pace ve reg ecaseeceys 107.19 
§ 21,001(3)'ccessseeeetevssnvsass 107.6 1 2 2) en air 107.6 
§ DADO 1) -oaaao ring dbo eg bob WIS = - 8 2190) aooaa ceed bcs 9 107.6 
§ 21.002(6)....... 0. eevee eee 10711A §21122(a)(2) -oaoa aoaaa aaan. 107.6 
§ 21.002(12-a) ........ WZA TOTIB  Ş21I2Ab) ee 107.6 
BPO 116)s cnc tedcedee dara 10711A IF enna aaraa 107.6 
BA iis cace-rs hh ooh. 6 exe onto WRG SIDS penserei en 107.9 
POTOSI acd cnc anaana 107.6 § 11 0 | ee 107.6 
§ 210512) vv vvnnvabsevscerends 107.6 § 21.1250)... eee eee 107.18 
§ 21.054(b) .... 0... c cece cece eee 107.6 § 1 re re 107.12, 107.13 
§ 21.055 onanan naaa. 107.9 § 21.1280). oonan anaana 107.13 
E EEE e tees ce aet WEG SNR zie bens ease cde 107.14 
EITO erriren Maia binds bes 107.6 § 21.128(d).. 0 eee e ee eee ee 107.12 
NO es tet E E A, WEG <6 21.258... aaao. 107.14, 115.30 
§ 21.106 oana. 107.6, 107.15. §21.2585......... 107.14, 115.30, 115.31 
§ 21.108 aaan. 107.6, 107.16, 107.17 § 21.2585(b). 0... eee cece eee es 115.31 
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§ 21.259. cee ees 107.14, 107.18, 115.30 
S S24 E bud ana taoeecae 107.4 
S52 05 Liccsv sas Meee E 107.4 
§ LOU OSZ ere tact ie e a o Beers 107.4 
§§ 411.082-.083 .. 0... ee, 107.4 


§§ 4510015003. vcveeasaccey ds 107.4 
§ 451001 succes easueveays 107.5, 115.26 
§ 451.002 oy cucanccsnarcaansaas 115.28 
§ 451.002(b).. 0... eee eee eee eee 115.28 
§ 451.003... 0... cece cece eee ees 115.28 


Texas Local Government Code 


§ 160.006. inser spese ttai anei 107.4 


§§ 160.002—.004 .............000. 107.4 


© LOUT) aoaaa nananana. 115.44 
§ LODD -oaaao 115.43, 115.44 
§ LOTBS) ais pees 115.43 
E 603.no aaa 115.43 
§ 6.03(a) o.an. 115.41, 115.42, 115.46 
§ 6.03(b) oaaao 115.43-115.46 
TC iy See eee EEE i 115.46 
§ 19.03. aoaaa aaa 115.46 
OR des ahs, ea conor 115.46 
BIOT eee enee E ee 115.46 
§ 2202. naonana aan 115.46 
SDAA acncteschkeenctyones 115.46 
D E cen eet ees 115.46 
ee eae eee ty er 115.43 
§31.01(1) ... cece eee eee eee ee 115.40 
SESEO see rer 115.43 
§ 31.01(2)(B). 0.00. eee eee eee 115.43 
E ILOLO). aoaaa anana. 115.43 
§ 31.013)... ee cece e eee eee ee 115.43 
§ 31.01(3)(B).... 0... aaan 115.43 
E ILOILO). vantveyscedreionss 115.43 
© 3LOIBGID). aoaaa naana. 115.43 
E ILOA) ich ocacedencdseoiea 115.43 
E ILOLE) ooann nananana. 115.43 
5104. EOE 115.43 
§ 3LOBON2) -aoaaa nanaon 115.43 
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§ 91 ONG) nhac idavincs dicts 115.43 
CIOL. «ashe iteeussmuasiaeheaaes 115.43 
BAG EAA 115.43 
E3108 aaan. 115.40, 115.43, 115.45 
cy.) ooann anaa. 115.40, 115.45 
§ 32OLB) o oonan nanaonan 115.40 
EPA E E EE 115.42 
EVDO ne 115.42 
§ 3221A) -oaoa 115.42 
S32 DTA (B) -oaaao aaan 115.42 
§ 52 DTIC) ooann 115.42 
§ 32.21(a)(2). aaaea 115.42 
E 322I(B) ee 115.42 
|| re ee 115.42 
nC 115.42 
eve | eee ee ee 115.42 
Eyl, ee on 115.42 
OA ae AEE ATA 115.44 
§ 32.43(a)(1). 0... cece ee eee eee 115.44 
§ 32.43(a)(2). 0... cece eee eee eee 115.44 
0. a nr 115.44 
IAG sch hata bakes haha ed 115.45 
§ 32.45(a)(1). 0... cece eee eeeees 115.45 
BBD AS(A\) aaaea 115.45 
ETO EE 115.45 
EE ark cr ts seamen 115.40 
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§ 32468) d bees ieee is 115.40 832A is aaan. 115.41 
§ 32.46(a)I).-- 0 ee eee 115.40 B30 AT(G)nyixcavarenvartaveies 115.41 
§ 32.46(b)(4)..... sce eeeeeeeeees 115.40 

S324 oe eh Mad Be NaN ae VEE OS REN 115.41 PATO Nini ane eens LAA 
OG) oaaao aaa aaa aaa 115.41 § 49.07 abe e ee E 115.46 
V3I2ATb]srssreia paT esisi 115.41 § 4908 E E E E E 115.46 

Texas Property Code 
Tit. 9, subtit. B..... 2.0.2... 104.2-104.5 § 162.001(c).... eee eee eee 101.47 
§ 28001 siit ine ech eee ae 101.50 § 162.002 5 oi iure nts nares 101.47 
§28:002 ss. sce as evar veal s Bees 101.50 § 162.008 sperto ees eee or a 101.47 
§ 28.003(a) oneee aee eaae 101.51 § 162.003(b).......... 0.000.000. 101.47 
§ 28.003(b) 00... see eeeeeeeeees 101.51 § 162.004(a). 0... cece cece eee eeee 101.47 
§ 28.004 encina 101.50, 115.49 § 162.004(c)... 00... eee ee eee 101.47 
28.008 2. seve x eves keane axes 101.50 § 162.005 osc sc sk eaa hee ae ted ek 101.47 
§ 28.010 ses ae npero ei a nw ed 101.50 § 162.005(5)... 0.2.2... 2 eee eee 101.47 
$92.05 2 raparen aaa E sede eees 102.13 § 162.005(6)... 0.2.0.2... eee eee 101.47 
$9201 eit. itenicic nd geet eset ane 102.13 $162.03 Diii sect hawt 101.47 
§ 113.082 4 vecesreveneasdevacs 115.15 § 162.031(b)-(c) .....-.. sees eee 101.49 
§ 114.008(a)..... 2.0... 0.000000. TESS § 401.006............... 102.12, 102.13 
$162,002) 5 ccenscenca seasons 101.47 § 408.001(2)............. 102.12, 102.13 
Texas Tax Code 
§ 162.001 wsceatin eas eeeateeains 115.45 


Texas Rules of Civil Procedure 


Title 7 
§ 107.209)... ee eee 105.16 
Rule 94.......... 101.14, 101.34, 101.35, 
101.57-101.59 
Rule 226a............ Introduction 4(d), 
100.1—100.5, 100.9, 115.31, 
115.37-115.46 
Rule 272 ks ed apse d heats abt tics 116.1 


RUC 273 dst ecae eth ied 116.1 
Rule 274 erent eiei besten tee be 116.1 
RUNG 27 Osage cnet oon 2 ete pii kiss 116.1 
Rule 277-78........... Introduction 4(a) 
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Texas Rules of Civil Procedure— 
continued 

Rule 277 ..... Introduction 4(a), (e), 101.1, 
101.2, 101.21, 101.35, 101.37, 101.38, 
101.41, 101.42, 101.47, 101.48, 101.50, 
101.51, 101.57-101.59, 102.1, 102.7, 102.8, 
102.14, 102.21, 102.23, 102.25-102.28, 
103.1, 104.1-104.5, 105.1, 105.5, 105.7, 
105.10-105.12, 105.14-105.19, 105.25— 
105.31, 106.1, 106.2, 107.3-107.7, 107.9, 
107.12-107.14, 107.17-107.20, 107.24, 
107.25, 108.1, 109.1, 110.1, 111.1, 
111.2, 115.36 
Rule 278 oscon dics owas see eee wh 116.1 


Rule 513(d) -o.an aana 100.10 


RUNG 219s cece eth e pie 116.1 
RUIE 284 5 occas towns pe ans Sowa ps 100.6 
Rille 2e Tariner Googie dodaci but 100.7 
RUIE 295). oy4045 uated es ah seas 115.60 


United States Code 


§ 2000e(j) .. 0c. cee cece cece eee 107.16 
§ 2000e(k).. 0.0... cee eee eee eee 107.15 
§ 20006 FA) i xske os coded nes 107.6 
§ 2000e-5(g)(2)(B)... 0... eee eee 107.18 
§ 2000e to e-17 nononono nanana. 107.6 
ee E 107.4 
§§ 12101-12213......... 107.6, 107.11A, 

107.11B 
§ 12102(3)(B)......... 107.11A, 107.11B 
§ 12102(4)(E) 0... ee eee eee eee 107.11A 
PING) aavarsete coves 107.11A 


Code of Federal Regulations 


Title 29 

S 158(a) Cl) ceas see cdotease tee 5 107.4 
§ 158(a)(3). 0. eee 107.4 
S 158(alA nc ccaecendseeage ewes ee 107.4 
§ 215(a)(3). ece ee eee 107.4 
§§ 621-6346. ssa beis i Gees wees s 107.6 
§:623(f) vie encteye ein be Rta Es 107.6 
S110 E E tens exiares 2 aeis on 107.4 
Title 42 

S 1981: 5.3 se gune setae e E woe ee ee 107.6 
§ 1087: cd. ocd Sind een ks 115.30 
§ 2000€ ecu cin waves’ deals 107.6 
Title 17 

§ 230.405... 0... ccc ees 105.16 
Title 29 

§ 1606.1... 0... cee eee 107.6 
SOOT se ese ee EE coe A a 107.6 
§ 1625.7(e)(1) -ooo annann 107.6 
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§§ 1630.1-.16......... 107.11A, 107.11B 
§ 1630.15 ......0.0. 107.11A, 107.11B 
§ 1630.20) -ooann aaan 107.11B 
§ 1630.20) -oaaao aaan 107.11A 
§ 1630.2(0) ooann anana. 107.12 
§ 1630.2(P) -ooon annann 107.13 


Statutes and Rules Cited 


Federal Rules of Civil Procedure 


Miscellaneous 


Age Discrimination in Employment Act of 
1967 (ADEA): 107.6; see title 29, 
sections 621—634, of United States 
Code 


Americans with Disabilities Act of 1990 
(ADA) and ADA Amendments Act of 
2008 (ADAAA): 107.6, 107.11- 
107.13; see title 42, sections 12101- 
12213, of United States Code 


Civil Rights Act of 1964: 107.6; see title 42, 
sections 2000e to e-17, of United States 
Code 


Civil Rights Act of 1991: 107.6; see title 42, 
section 2000e, of United States Code 


Defamation Mitigation Act: 110.20; see sec- 
tions 73.05 1—.062 of Texas Civil Prac- 
tice and Remedies Code 


Texas Construction Trust Funds Act: 
101.47, 101.48, 115.48; see chapter 162 
of Texas Property Code 


Texas Deceptive Trade Practices— 
Consumer Protection Act (DTPA): ch. 
102, 115.9, 115.12; see sections 17.41— 
.63 of Texas Business and Commerce 
Code 


Texas Residential Construction Commission 
Act: 102.12, 102.13; see sections 
406.001—.007 of Texas Property Code 
(expired) 

Texas Securities Act: 105.12—105.16, 
105.18; see articles 581—1 through 
581-43 of Texas Revised Civil Statutes 

Texas Trust Code: 104.2—104.5; see title 9, 
subtitle B, of Texas Property Code 

Texas Uniform Trade Secrets Act: ch. 111, 
115.54, 115.55; see chapter 134A of 


Texas Civil Practice and Remedies 
Code 


Texas Whistleblower Act: ch. 107, 115.27; 
see sections 554.001—.010 of Texas 
Government Code 


Texas Workers’ Compensation Act: 107.4; 
see sections 451.001—.003 of Texas La- 
bor Code 
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SUBJECT INDEX 


[Decimal references are to PJC numbers. ] 


A 


Acceptance (contract) 
general question on, 101.11 
revocation of offer, 101.12 


Accord and satisfaction (contract), 101.32 
distinguished from novation, 101.30 


Admonitory instructions to jury, ch. 100 
adverse inference, 100.10, 100.11 
bifurcated trial, 100.4 
burden of proof, Introduction 4(e), 100.3 
charge of the court, 100.3, 100.4 
circumstantial evidence, 100.8 
to deadlocked jury, 100.9 
discharge of jury, 100.5 
on discussing trial, 100.1—100.3, 100.5, 

100.6 
electronic technology, jurors’ use of, 
100.1—100.3 
Fifth Amendment privilege, 100.11 
if jurors separate, 100.6 
if jury disagrees about testimony, 100.7 
after jury selection, 100.2 
note-taking by jurors, 100.2, 100.3 
oral instructions, 100.1, 100.2, 100.5 
parallel theories on damages, 100.12 
preponderance of the evidence, 
Introduction 4(e), 100.3 
privilege 
Fifth Amendment, 100.11 
generally no inference, 100.10 
proximate cause, 100.13 
on spoliation, 100.14 
after verdict, 100.5 
before voir dire, 100.1 


Adverse inference 
Fifth Amendment privilege, 100.11 
generally no inference, 100.10 


Advertisement of insurance (Insurance 
Code), misleading or false, 102.16, 
102.17 


Affirmative defenses. See Defenses 
Age discrimination (employment), 107.6 


Age Discrimination and Employment 
Act, 107.6 


Agent, authority of (contract), 101.4 


Aggravated assault (exemplary damages), 
115.46 


Agreement. See Acceptance (contract); 
Contracts 


Alteration of document, fraudulent 
(exemplary damages), 115.41 


Alter ego (piercing), 108.3 
Ambiguous provisions, 101.8, 101.37 


Americans with Disabilities Act, 
amendments to, 107.6, 107.11—107.14, 
107.18 


Anticipatory repudiation (contract), 
101.23 


Apparent authority (contract), 101.4 
“As is” (DTPA), 102.22 
Assault (exemplary damages), 115.46 


Attorney’s fees 
factors to consider, 115.60 
segregation of fees, 115.60 
Texas Insurance Code, 102.22 
Texas Uniform Trade Secrets Act, 115.54 
unlawful employment practices, 115.30 
Whistleblower Act, 115.27 
willful and malicious appropriation of 
trade secret, 115.54 
zero fees, 115.60 
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Authority, citation of, in comments, 
Introduction 5 


Authority of agent. See Principal and agent 


B 


Bad faith (DTPA counterclaim), 102.24 


Benefit of the bargain 
contract damages, 115.4 
DTPA damages, 115.10 
fraud, 115.19 
fraudulent inducement, 115.19 


Benefits, lost. See Lost employee benefits 
(employment damages) 


Bifurcated trial, 100.4, 115.37, 115.38, 
115.40-115.45 


Bona fide occupational qualification 
(employment), 107.19 


Breach of contract 

basic question, 101.2 

competing claims, 101.2 

damages (see Damages, contract) 

defenses 
accord and satisfaction, 101.30, 101.32 
anticipatory repudiation, 101.23 
basic question, 101.21 
in construction contracts, 101.48, 

101.49 
duress, 101.26 
equitable estoppel, 101.25 
failure of consideration, 101.22 
mental capacity, 101.33 
mitigation, 115.8 
modification, 101.31 
mutual mistake of fact, 101.28 
mutual mistake—scrivener’s error, 
101.29 

novation, 101.30 
plaintiff s material breach, 101.22 
statute of frauds, 101.34 
undue influence, 101.27 
waiver, 101.24 
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main purpose doctrine, 101.35 
materiality, 101.2 


Breach of warranty (DTPA), 102.8 


Bribery, commercial (exemplary 
damages), 115.44 


Broad-form question 

general requirement, Introduction 4(a), 
101.1, 101.2, 101.21, 101.47, 101.48, 
101.50, 102.1, 102.7, 102.8, 102.14, 
102.21, 102.23, 102.25, 103.1, 104.1- 
104.5, 105.1, 105.5, 105.7, 105.10, 
105.11, 105.14, 105.15, 105.17- 
105.19, 105.25, 105.26, 105.28- 
105.31, 106.1, 107.3-107.7, 107.9, 
107.12-107.14, 107.18—107.20, 
107.24, 108.1, 109.1, 110.1, 111.1, 
12 T2 

submitting multiple elements of damages, 
115:3; 115.6, 115.9..115.10, 115.13, 
115.14, 115.18-115.22, 115.24, 
115.26-115.28, 115.30, 115.35, 
115.39B 


Burden of proof. See also Evidence 

clear and convincing evidence, 115.31, 
115.33 

conditions precedent, 101.60 

consideration, lack of, 101.14 

in contract cases, 101.57 

justification, interference with contract, 
106.2 

mental capacity, 101.33 

modification of contract, 101.31 

placement of, by instruction, 
Introduction 4(e) 

plaintiff’ s failure to mitigate damages, 
113:8 

preponderance of the evidence, 
Introduction 4(e), 100.3 

reformation, 101.37 

statute of frauds, 101.34, 101.35 


Business disparagement 
damages 115.34 
general question, 110.15 


Business necessity (employment), 107.6 
good-faith effort to make reasonable 
workplace accommodation, 107.14 


C 


Capacity. See Mental capacity (contract) 


Capital murder (exemplary damages), 
115.46 


Cat’s paw theory, 107.4—107.6, 107.9, 
107.11A 


Causation. See also Proximate cause 
concurrent and allocation, 101.57—-101.59 
contract damages, 115.3 
covered losses, 101.57, 101.58 
good faith and fair dealing, breach of, 

103.1 
Insurance Code, 102.14 


Charge of the court, 100.3 
court’s construction of contract provision, 
101.7 
definitions and instructions, 
Introduction 4(c) 
exemplary damages claims, 100.4 
preservation of charge error, 116.1, 116.2 
principles of style, Introduction 4 


Circumstantial evidence, 100.8 
Circumvention of statute (piercing), 108.6 
Civil conspiracy. See Conspiracy 

Civil Rights Act of 1964, 107.6 


Clear and convincing evidence, 115.31, 
113,37 


Commercial (fiduciary) bribery 
(exemplary damages), 115.44 


Common-law fraud. See Fraud 


Comparative responsibility. See 
Proportionate responsibility 


Competition, unfair. See Unfair 
competition (insurance) 


Subject Index 


Complete tender (DTPA), 102.22 


Concealment (fraud), 105.4 
of writing, fraudulent (exemplary 
damages), 115.41 


Condition precedent (contract), 101.6 


Consequential damages 
contract, 115.5, 115.8 
employment, 115.24 
fraud, 115.20 


Consideration (contract), 101.14 
failure of, 101.22 


Conspiracy, ch. 109 
damages, 109.1 
elements, 109.1 


Construction contracts, 101.46—101.51. 
See also Contracts 
construction account, 101.47 
current or past-due obligations, 101.47 
damages, 115.48, 115.49 
defenses, 101.48, 101.49 
distinguished from ordinary contracts, 
101.46 
financial institution, 101.47 
intent to defraud, 101.47 
misapplication of trust funds, 101.47 
excused, 101.47, 101.48 
prompt payment, 101.50, 101.51 
quantum meruit, 101.42, 101.46 
trustee, 101.47 
trust funds, 101.47-101.49 
warranties 
good and workmanlike manner (of 
construction), 102.12 
habitability, 102.13 


Constructive discharge (employment), 
107.10 


Constructive trust (fiduciary duty), 
113.13 


Contracts, ch. 101 
acceptance, 101.11 
accord and satisfaction, 101.30, 101.32 
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Contracts—continued 
agreements that must be in writing, 
101.34 
ambiguous language, 101.2, 101.8, 101.37 
intent to create third-party beneficiary 
status, 101.36 
trade custom used in interpretation, 
101.9 
attorney’s fees, 115.60 
breach (see also Breach of contract) 
competing claims, disjunctive question 
for, 101.2 
as defense, 101.22 
circumstances surrounding formation, 
101.3 
compliance, 101.2 
condition precedent, 101.6 
consideration, 101.14 
modification, 101.31 
construction, rules of, 101.8 
construction contracts (see Construction 
contracts) 
course of dealing, 101.3, 101.9 
course of performance, 101.9 
covenants, 101.6 
damages (see Damages, contract) 
defenses (see under Breach of contract) 
employment, 107.1 
essential terms, 101.1 
existence, 101.1 
UCC on, 101.3 
formation, 101.3 
good faith (UCC), 101.2 
good faith and fair dealing, duty created 
by contract, 103.3 
insurance (see Insurance contracts) 
integration, 101.2 
intent to contract, 101.3, 101.8 
interference with (see Interference with 
contract; Interference with 
prospective contractual relations) 
international sale of goods, contracts for, 
101.34 
interpretation 
by court, disputed provision, 101.7 
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by parties, 101.8 
main purpose doctrine, 101.35 
novation, 101.30 
offer, 101.11 
revocation, 101.12 
withdrawal, 101.12 
omitted terms, 101.1 
parol evidence, 101.3 
piercing the corporate veil, 108.2 
principal and agent, 101.4 
promissory estoppel (see Promissory 
estoppel) 
quantum meruit (see Quantum meruit) 
ratification, 101.5 
reformation, 101.29 
revocation, 101.12 
terminable at will or on notice, 106.4 
terms, disputed, 101.1 
third-party beneficiary, 101.36 
time for compliance, 101.10 
trade custom, 101.9 
trade usage, 101.3, 101.9 


Contribution 
generally (proportionate responsibility), 
115.36 
DTPA/Insurance Code, 115.12 


Contributory negligence, Insurance 
Code, 102.22 


Corporate obligation, shareholder 
liability. See Piercing the corporate veil 


Counterclaim (DTPA), 102.24 

Course of dealing (contract), 101.3, 101.9 
Course of performance (contract), 101.9 
Court’s charge. See Charge of the court 
Cover (contract damages), 115.8 


Credit reputation, damage to 
contract cases, 115.5 
DTPA cases, 115.10 


Criminal conduct 
exemplary damages, 115.40-115.46 
proportionate responsibility, 115.36 


Damages, ch. 115 
business disparagement, 115.34 
conspiracy, 109.1 
contract (see Damages, contract) 
deceptive trade practices (see Damages, 
deceptive trade practices) 
defamation, 115.33, 115.34 
employment 
back pay, 115.30 
compensatory damages, 115.27, 115.28, 
115.30 
consequential damages, 115.24 
equitable relief, 115.28, 115.30 
exemplary damages, 115.26—115.28, 
115,31, 115.32 
front pay, 115.30 
loss of insurance coverage, 115.24 
lost earnings or wages, 115.24, 
115.26-115.28 
lost employee benefits, 115.24, 
115.26-115.28 
mitigation expenses, 115.24 
exemplary (see Damages, exemplary) 
fiduciary duty, 115.15—115.18 
fraud 
consequential, 115.20 
direct, 115.19 
exemplary, statutory fraud, 105.11, 
115.37 
Securities Act violation, 105.12, 115.19 
good faith and fair dealing, generally, 
115.14 
exemplary, 103.1 
policy benefits, 115.14 
insurance (see Damages, deceptive trade 
practices) 
interference with contract 
actual, 115.22 
exemplary, 106.1 
invasion of privacy, 115.35 
misappropriation of trade secrets, 115.54, 
11555 


Subject Index 


multiple elements, separate answers for, 
115.3; 115:6, 115.9, 115.10, 115.13, 
115.14, 115.18-115.22, 115.24, 
115.26-115.28, 115.30 

negligent misrepresentation, 115.21 

parallel theories on, 100.12 

predicate, 115.1 

prejudgment interest (see Prejudgment 
interest) 

promissory estoppel, 115.6 

prompt payment, 115.49 

proportionate responsibility, 115.36 

quantum meruit, 115.7 

reliance, 115.4, 115.6 

taxation of, 115.2 


Damages, contract. See also Contracts 


benefit of the bargain, 115.4 
breach, 115.3 
capital expenditures, 115.4 
causation, 115.3 
consequential, 115.5 

foreseeability required, 115.5 
in construction contracts, 115.48, 115.49 
credit reputation, damage, 115.5 
direct, 115.4 
incidental, 115.4 
in insurance contracts, 115.3 
lost profits, 115.4, 115.5 
mitigation, damages after, 115.4 
mitigation expenses, 115.4, 115.8 
multiple elements, separate answers for, 

115.4 (see also under Damages) 

nonacceptance (UCC), 115.4 
nondelivery (UCC), 115.4 
parallel theories, 115.3 
reliance, 115.4 
remedial, 115.4 


Damages, deceptive trade practices. See 


also Deceptive trade practices; 
Insurance 
additional damages, 115.11 
alternative measures, 115.9 
basic question, 115.9 
benefit of the bargain, 115.10 
bodily injury, 115.10 
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Damages, deceptive trade practices— 
continued 


comparative responsibility, 102.22, 115.36 


contribution, 115.12 
damage to credit, 115.10 
death, 115.10 
earning capacity, loss of, 115.10 
exemplary, 115.11, 115.38 
expenses, 115.10 
foreseeability, 115.10 
Insurance Code 
basic question, 115.13 
policy benefits, 115.13 
treble damages, 102.14, 102.21, 115.11 
intentional conduct, 102.1, 102.7, 102.8, 
102.21 
knowing conduct, 102.1, 102.7, 102.8, 
102.21 
lost profits, 115.10 
lost time, 115.10 
medical care, 115.10 
mental anguish, 115.10, 115.13 
multiple elements, separate answers for, 
115.9, 115.10 
out of pocket, 115.10 
prejudgment interest, 115.9, 115.10, 
115.35 
property damage, 115.9 
proportionate responsibility, 102.22, 
115.36 
separating measures of, 115.9, 115.10 
treble damages, 115.11 
use, loss of, 115.10 


Damages, exemplary, 115.38 
actual damages, requirement of, 115.38 
bifurcation, 100.4, 115.37, 115.38, 
115.40-115.43 
conspiracy, 109.1 
criminal conduct 
commercial (fiduciary) bribery, 115.44 
forgery, 115.42 
fraudulent destruction, removal, 
alteration, or concealment of 
writing, 115.41 
other criminal conduct, 115.46 
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securing execution of document by 
deception, 115.40 
theft, 115.43 
deceptive trade practices (see Damages, 
deceptive trade practices) 
defamation, 110.6 
employment, 115.26-115.28, 115.31, 
115.32 
factors to consider, 115.38 
fraud 
as cause of action (see Fraud) 
as grounds, 115.37 
good faith and fair dealing, 103.1 
gross negligence as grounds, 115.37 
Insurance Code (see Damages, deceptive 
trade practices) 
interference with contract, 106.1 
limitation on recovery, 115.38 
malice, as grounds, 115.31, 115.37 
master and servant, 115.39 
misappropriation of trade secrets, 115.54 
multiple defendants, 115.38 
multiple plaintiffs, 115.38 
out-of-state conduct, 115.38 
predicate question, 115.37, 115.38 
retaliation, seeking workers’ 
compensation benefits, 115.28 
removal of cap, burden of proof, 
115.41-115.45 
unanimous answer, 100.4, 115.31, 115.37, 
115.38 
Whistleblower Act, 115.27 
wrongful death, 115.37 
wrongful discharge (Sabine Pilot 
doctrine), 115.26 


Damages, Texas Labor Code 
compensatory relief, 115.30 
equitable relief, 115.27, 115.28, 115.30 
exemplary damages, 115.32 
front pay, 115.30 
punitive damages, 115.31 
workers’ compensation, 115.28 


Deadlocked jury, 100.9 


Deceptive trade practices, ch. 102 
basic question, 102.1 


counterclaim, bad faith or harassment, 
102.24 
damages (see Damages, deceptive trade 
practices) 
defenses 
“as is,” 102.22 
complete tender, 102.22 
contributory negligence, 102.22 
limitations, 102.23 
merger, 102.22 


negotiated contract exemption, 102.22 
notice and tender of settlement, 102.22 


parol evidence rule, 102.22 
personal injury exemption, 102.22 
professional services exemption, 
102.22 
substantial performance, 102.22 
third-party information, 102.22 
transaction limit, 102.22 
waiver, 102.22 
warranty defenses (UCC), 102.22 
detrimental reliance, 102.1 
failure to disclose, 102.5 
intentional conduct, 102.1, 102.7, 102.8, 
102.21 
knowing conduct, 102.1, 102.7, 102.8, 
102.21 
“laundry list” violations, 102.6 
limitations, 102.23 
misrepresentation 
agreement, 102.4 
goods and services, characteristics of, 
102.2 
goods and services, quality of, 102.3 
person, affiliation or sponsorship of, 
102.2 
notice, 102.22 
producing cause, 102.1, 102.7, 102.8, 
102.21 
unconscionability, 102.7 
vicarious liability, 102.1, 102.7, 102.8 
warranty, generally, 102.8 
express, 102.9 
fitness for particular purpose, 102.11 
good and workmanlike performance, 
102.12, 102.13 
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habitability, 102.12, 102.13 
merchantability, 102.10 

suitability (commercial leases), 102.13 
“superior knowledge” rule, 102.9 


Defamation, ch. 110 
accurate media report, 110.4 
actual malice, 110.5—110.7 
burden of proof 
clear and convincing evidence, 110.6, 


110.7 

preponderance of the evidence, 110.4, 
110.7, 110.8 

truth as affirmative defense, 110.4, 
110.8 


business disparagement, 110.3, 110.15 
(see also Business disparagement) 

corporation, as plaintiff, 110.3 

damages, 110.3, 110.6, 110.15, 110.20, 
115.33, 115.34 

defamatory, 110.3 

defamatory per se, 110.3, 115.33 

defaming the dead, 110.3 

defenses, 110.8 

affirmative defense of truth, 110.4 

extrinsic, 110.3 

“fair comment” statutory privilege, 110.4, 
110.15 

false impression, 110.4, 110.8 

falsity, 110.4, 110.8, 110.15 

fault, 110.5, 110.6, 110.15 

gist, 110.3, 110.4, 110.8 

by implication, 110.3 

injurious falsehood (see Business 
disparagement) 

libel (comment on), 110.1 

media, as defendant, 110.4, 110.5 

media report, 110.4 

negligence, 110.5, 110.6 

opinion protected, 110.4, 110.15 

ordinary care, 110.5 

organizations, accused of defamation, 
110.6 

parody, 110.3, 110.5, 110.6 

presumption of falsity, 110.4, 110.8 

privilege (see public proceeding privilege, 
qualified privilege, below) 
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Defamation—continued 


publication, 110.2, 110.17 
publication as a whole, false impression, 
110.4, 110.8 
public figure 
contrasted with private figure, 110.4— 
110.6 
defamatory statements regarding, 110.4 
public proceeding privilege, 110.4 
qualified privilege, 110.6, 110.7 
satire, 110.3, 110.5, 110.6 
self-defamation, 110.2 
slander (comment on), 110.1 
substantial truth, 110.4, 110.8 
textual, 110.3 


Definitions. See also specific headings for 
definitions of terms 
generally, Introduction 4(c) 
placement in charge, Introduction 4(d) 


Destruction of writing, fraudulent 
(exemplary damages), 115.41 


Detrimental reliance (DTPA), 102.1 
Disability (employment), 107.11—107.14 


Disagreement of jury about testimony, 
100.7 


Discovery rule (DTPA), 102.23 


Discrimination (employment), |07.6— 
107.19 


Defamation Mitigation Act, 110.20 age, 107.6 
Defect in goods (DTPA), 102.10 ea qualification, 
Defenses color, 107.6 


accord and satisfaction, 101.32 

anticipatory repudiation, 101.23 

contract (see under Breach of contract) 

contributory negligence, 102.22 

deceptive trade practices (see under 
Deceptive trade practices) 

duress, 101.26 

employment defenses (see under 
Employment) 

failure of consideration, 101.14, 101.22 

justification, as defense to interference 
with contract, 106.2, 106.4 

mental capacity, 101.33 

merger, 102.22 

mutual mistake, 101.28, 101.29 

novation, 101.30 

parol evidence, 102.22 

privilege as defense to interference with 
contract, 106.2 

sexual harassment, 107.23, 107.24 

substantial performance, 101.42, 101.46 

tender of settlement (DTPA and Insurance 
Code), 102.22 

truth, as defense to defamation, 110.8 

undue influence, 101.27 

waiver, 101.24, 102.22 
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damages, 115.30—115.32 
disparate impact, 107.6 
disparate treatment, 107.6 
failure to make reasonable workplace 
accommodation, 107.12 
good-faith effort (employer’s), 107.14, 
115.32 
undue hardship (employer’s), 107.13 
mixed motive, employer’s, 107.18 
race, 107.6 
reasonable factors other than age 
(RFOA), 107.6 
religious, 107.6, 107.16 
undue hardship (employer’s), 107.17 
sexual, 107.6, 107.15 
transgender status, 107.6 


Disparagement. See Business 
disparagement 


Duress (contract), 101.26 


E 


Earning capacity, loss of (DTPA cases), 
115.10 


Earnings, lost. See Lost earnings 
(employment damages) 


Electronic communications, 100.1—100.3 


Employee benefits, lost. See Lost employee 


benefits (employment damages) 


Employment, ch. 107 
after-acquired evidence, employee 
misconduct, 107.7, 107.8 
age discrimination, 107.6 
agreement, 107.1 
damages, breach of, 115.24 
“at will” relationship, 107.1 
good cause limitation on, 107.1, 107.2 
cat’s paw theory, 107.4—-107.6, 107.9, 
107.11A 
constructive discharge, 107.10 
contract, 107.1 
damages 
back pay, 115.30 


compensatory damages, 115.27, 115.28, 


115.30 

consequential damages, 115.24 

employee misconduct, 107.8 

equitable relief, 115.27, 115.28, 115.30 

exemplary damages, 115.26—115.28, 
115.31, 115.32 

front pay, 115.30 

loss of insurance coverage, 115.24 

lost earnings or wages, 115.24, 
115.26-115.28 

lost employee benefits, 115.24, 
115.26-115.28 

mitigation expenses (as damages), 
115.24 

multiple damages elements, separate 
answers for, 115.24 

defenses 

bona fide occupational qualification, 
107.19 

business necessity, 107.6 

“good cause,” 107.2 

good-faith effort to make reasonable 


workplace accommodation, 107.14 


good-faith requirement in 
whistleblower actions, 107.4 
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harassment, no tangible employment 
action occurred, 107.24 
job-related practice, 107.6 
mitigation (as reducing damages), 
115.25 
mixed motive, employer’s, 107.18 
undue hardship, 107.13, 107.14, 107.17 
disability, 107.11-107.14 
actual impairment, 107.11A 
actual or record of, 107.11A 
qualified individual, 107.11A 
regarded as, 107.11B 
discrimination, 107.6-107.19 
bona fide occupational qualification, 
107.19 
damages, 115.30—115.32 
disparate impact, 107.6 
disparate treatment, 107.6 
failure to make reasonable workplace 
accommodation, 107.12 
good-faith effort (employer’s), 
107.14 
undue hardship (employer’s), 
107.13 
mixed motive, employer’s, 107.18 
religious, 107.16 
undue hardship (employer’s), 107.17 
sexual, 107.15 
transgender status, 107.6 
Equal Employment Opportunity 
Commission, workplace 
accommodations, 107.6, 107.11— 
107.14, 107.18 
essential functions, 107.11A 
harassment, 107.20—107.24 
defense, no tangible employment action 
occurred, 107.24 
hostile environment 
nonsupervisory employee, 107.22 
supervisory employee, 107.23 
quid pro quo, 107.21 
same-sex, 107.6, 107.21 
impairment 
regarded as having, 107.11B 
transitory and minor, 107.11A, 107.11B 
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Employment—continued 
misconduct, employee, 107.7, 107.8 
national origin, 107.6 
property interest in, 107.1 
qualified individual, 107.11A 
reasonable workplace accommodation, 
107.12—107.14 


religious observance or practice, 107.16, 


107.17 
undue hardship to accommodate, 
107.17 
retaliation 
other statutes, 107.4 
Texas Commission on Human Rights 
Act, 107.9 
damages for, 115.30-115.32 
Whistleblower Act, 107.4 
damages for, 115.27 
limiting relief under, 107.25 
workers’ compensation, 107.5 
damages for, 115.28 
sex discrimination, 107.15 
sexual harassment (see harassment, 
above) 
Texas Labor Code, 107.4, 107.6, 107.9, 
107.11-107.14, 107.18 
damages under (see Damages, Texas 
Labor Code) 
undue hardship defense, 107.13 
unlawful employment practices, 107.6 
damages for, 115.30—-115.32 
Whistleblower Act, 107.4 
workers’ compensation, 107.5 
wrongful discharge (Sabine Pilot 
doctrine), 107.3 
damages for, 115.26 


Equitable estoppel, 101.25 


Error in the charge, preservation of, 
116.1, 116.2 


Estoppel 
apparent authority, 101.4 
equitable, 101.25 
promissory, 101.41 
waiver, distinguished from, 101.24 
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Evasion of existing legal obligation 
(piercing), 108.5 


Evidence 
circumstantial, 100.8 
clear and convincing, 115.31, 115.37 
preponderance of, Introduction 4(e), 100.3 


Execution of document by deception, 
securing (exemplary damages), 
115.40 


Express authority (contract), 101.4 
Express warranty (DTPA), 102.9 


F 


Failure of consideration (contract), 
101.14, 101.22 


Failure to disclose. See also Fraud; 
Misrepresentation 
as deceptive trade practice, 102.5 
as fraud, 105.4 


False light invasion of privacy, 110.19 
Fee forfeiture (fiduciary duty), 115.17 


Felonious conduct (exemplary damages), 
115.40-115.46 


Fiduciary duty, ch. 104 
attorney-client relationship, 104.1 
breach of duty, 104.2—104.5 
burden of proof, 104.2—104.5 

on beneficiary, 104.3, 104.5 

on fiduciary, 104.2, 104.4 
common law, 104.2, 104.3 
contractual, 104.4, 104.5 
creating duty to disclose, 105.4 
damages, 115.15-115.18 
duties owed by partners, 104.4, 104.5 
employment relationship, 104.2 
equitable remedies, 115.15 
fee forfeiture, as remedy, 115.17 
fiduciary bribery, 115.44 
guardian-ward relationship, 104.1 
informal fiduciary relationship, 104.1 


injunction, as remedy, 115.15 

misapplication of fiduciary property, 
115.45 

multiple and distinct breaches, 104.2, 
104.3 

partnership relation, 104.1 

presumption of unfairness, 104.2, 104.4 

principal-agent relationship, 104.1 

profit disgorgement, as remedy, 115.16 

rescission, as remedy, 115.15 

return of consideration, 115.17 

scope, 104.2, 104.3 

statutory, 104.4, 104.5 

trust and confidence, relationship of, 
104.1 

trustee—cestui que trust relationship, 104.1 


Fiduciary property, misapplication of, 
115.45 


Fifth Amendment, 100.11 


Fitness for particular purpose 
(warranty), 102.11 


Foreseeability 
consequential damages 
contract, 115.5 
DTPA, 115.10 
direct damages (contract), 115.4 
promissory estoppel, 101.41 
proximate cause, 100.13 


Forgery (exemplary damages), 115.42 
Formation of contract, 101.3 


Fraud, ch. 105 
actual, 108.2 
concealment, 105.4 
damages 
consequential, 115.20 
direct, 115.19 
exemplary, statutory fraud, 105.11 
multiple elements, separate answers for, 
115.20 
elements, 105.2 
exemplary damages, fraud as grounds for, 
105.4, 115.37 
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failure to disclose, 105.4 
fraudulent transfer, 105.25—105.32 
actual fraud, 105.29 
affirmative defense, 105.29, 105.30 
constructive fraud, 105.26, 105.27 
extinguishment of cause of action, 
105.31 
factors determining intent, 105.25 
good faith, 105.29, 105.30 
money damages, 105.32 
reasonably equivalent value, 105.26, 
105.29 
remedies, 105.32 
subsequent transferee, 105.29 
timeliness of suit, 105.31 
tolling provisions, 105.31 
misrepresentation 
due diligence, 105.2 
factual, 105.3A 
intentional, 105.1, 105.2 
negligent, 105.19 
damages for, 115.21 
one-sided knowledge, 105.3A 
reliance, 105.2 
opinion 
false statement of, 105.3D 
made with special knowledge, 105.3A, 
105.3E 
mixed with fact, 105.3C 
“piercing the corporate veil,” 108.3— 
108.8 
promise of future action, 105.3B 
silence as misrepresentation, 105.4 
statute of limitations (common-law 
fraud), 105.5 
statutory fraud, 105.7—105.11 
actual awareness, 105.7, 105.11 
basic question, 105.7 
benefiting from, 105.10 
exemplary damages, 105.11 
factual misrepresentation, 105.8 
false promise, 105.9 


Fraud, purchase or sale of securities. See 
Securities Act, violation of 
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Frauds, statute of, 101.41 


Fraudulent destruction, removal, 
alteration, or concealment of writing 
(exemplary damages), 115.41 


G 


Good and workmanlike performance 
(DTPA), 102.12 
distinguished from habitability, 102.13 


Good faith and fair dealing, ch. 103 
cancellation of coverage, 103.1 
damages, 115.14 

policy benefits, 115.14 
exemplary damages, 103.1, 115.37 
express contract, 103.3 
insurance cases, 103.1 
basic question, 103.1 
noninsurance cases, 103.1 
proximate cause, 103.1, 115.14 
source of duty, 103.1 
Uniform Commercial Code, 101.2, 103.2 
workers’ compensation claims, 103.1 


Goods 
defined, 102.9 
sale of (see Sale of goods) 


H 


Habitability (warranty), 102.12, 102.13 


Harassment 
DTPA counterclaim, 102.24 
in employment cases (see Employment) 


Hypothetical examples, Introduction 4(f) 


Implied authority (contract), 101.4 


Implied warranty. See generally Warranty 
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Income taxes, instruction on whether 
damages are subject to, 115.2 


Injunction (fiduciary duty), 115.15 


Injury to child, elderly or disabled person 
(exemplary damages), 115.46 


Insurance. See also Insurance Code (ch. 

541) 

claims 
delay in paying, 103.1 
denial, 103.1 

loss of coverage (employment damages), 

115.24 

policies 
cancellation of, 103.1 
construction of, 101.8 


Insurance Code (ch. 541). See also 
Damages, deceptive trade practices; 
Deceptive trade practices 

generally, 102.14 
causation, 102.14 
defenses (see under Deceptive trade 
practices) 
false advertising of policy, 102.16 
false information or advertising, 102.17 
intentional conduct, 102.21 
knowing conduct, 102.14, 102.21 
liability insurance, 102.18 
misrepresentation, 102.19 
of policy, 102.16 
prompt payment, 102.25—102.28 
statutory language, use in jury 
submission, 102.16 
treble damages, 102.14, 115.11 
unfair settlement practices, 102.18 
vicarious liability, 102.14 


Insurance contracts 
agreement not disputed, 101.1 
ambiguous contracts, 101.8 
causation, 101.57—101.59 
common disputed issues, 101.56 
compliance, 101.57 
conditions precedent, 101.6, 101.60 
damages, 101.56—-101.59, 115.3 
defenses, 101.59 


description of covered loss/instructions 
based on policy language, 101.57, 
101.58, 101.60 

distinguished from other contracts, 
101.56 

failure to comply with agreement, 101.57 
excused, 101.59 

forces of nature, 102.22, 102.25—102.28 

instruction based on judicial construction, 
101.57-101.59 

multiple coverage provisions, 101.58 

prompt payment, 102.25—102.28 

specific policy language, 101.57, 101.58 

waiver and estoppel, 101.24, 101.25, 
101.41 


Integration, written contract, 101.2 


Intentional conduct 
criminal conduct (exemplary damages), 
115.40-115.46 
deceptive trade practices, 102.1, 102.7, 
102.8, 102.21, 115.11 
Insurance Code, 102.21 


Interest, prejudgment. See Prejudgment 
interest 


Interference with contract 
generally, 106.1 
damages 
actual, 115.22 
exemplary, 106.1, 115.37 
elements, 106.1 
justification, 106.2, 106.4 
privilege, 106.2 
terminable at will or on notice, 106.4 
tortious, 106.4 


Interference with prospective contractual 
relations 
generally, 106.3 
damages, actual, 115.22 
defenses, 106.2 
privilege, 106.2 


Internet, jurors’ use of, 100.1—100.3 


Intoxication assault (exemplary 
damages), 115.46 
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Intoxication manslaughter (exemplary 
damages), 115.46 


Intrusion, 110.16 
damages, 115.35 


Invasion of privacy, 110.16—110.19 
damages, 115.35 
false light, 110.19 
intrusion, 110.16 
misappropriation, 110.18 
publication of private facts, 110.17 


J 


Joint and several liability, 115.36 
Jurors’ note-taking, 100.2, 100.3 


Jurors’ use of electronic technology, 
100.1—100.3 


Jury 
conduct of, 100.1—100.3 
deadlocked, 100.9 


Justification (tortious interference), 
106.2, 106.4 


Justification of wrong (piercing), 108.7 


Knowing conduct 
criminal conduct (exemplary damages), 
115.44-115.46 
deceptive trade practices, 102.1, 102.7, 
102.8, 102.21, 115.11 
Insurance Code, 102.14, 102.21 


Knowledge, special (fraud), 105.3E 


L 


“Laundry list” (DTPA), 102.6 


Leases, implied warranties (DTPA), 
102.13 
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Liability, vicarious (DTPA), 102.1, 102.7, 
102.8, 102.14 


Liability insurance, 102.18 
Libel. See Defamation 


Limitations, statute of 
DTPA and Insurance Code, 102.23 
fraud (common-law), 105.5 
fraudulent transfer, 105.31 
misappropriation of trade secrets, 111.2 


Loss of benefit of bargain. See Benefit of 
the bargain 


Loss of earning capacity. See Earning 
capacity, loss of (DTPA cases) 


Loss of insurance coverage (employment 
damages), 115.24 


Loss of use (DTPA damages), 115.10 


Lost earnings (employment damages), 
115.24, 115.26, 115.27 


Lost employee benefits (employment 
damages), 115.24, 115.26, 115.27 


Lost profits 
contract damages, 115.4, 115.5 
deceptive trade practice damages, 115.10 
promissory estoppel, 101.41 


Lost time (DTPA damages), 115.10 


Lost wages. See Lost earnings (employment 
damages) 


Malice 
actual malice in defamation, 110.5—110.7 
exemplary damages, 115.37 
interference with contract, 106.1 
unlawful employment practices, 115.31 


Manslaughter, intoxication (exemplary 
damages), 115.46 


Master and servant. See Employment; 
Principal and agent 
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Medical care (DTPA damages), 115.10 


Mental anguish (DTPA damages), 115.10, 
115,13 


Mental capacity (contract), 101.33 


Merchantability (warranty), 102.10, 
102.11 


Merchants (DTPA), 102.10, 102.11 
Merger (DTPA), 102.22 





Misapplication of fiduciary property or 
property of financial institution 
(exemplary damages), 115.45 


Misappropriation, invasion of privacy by, 
110.18 
damages, 115.35 


Misappropriation of trade secrets, 
ch. 111 
commercial use, 111.2 
confidential or contractual relationship, 
111;2 
damages, 115.54, 115.55 
existence, 111.1 
former employees, 111.2 
improper means, 111.1, 111.2 
improper methods of acquisition, 111.2 
liability, 111.2 
limitations, 111.2 
multiple damages remedies, 115.55 
ownership, 111.1 
proper means, 111.1, 111.2 
reverse engineering, 111.1, 111.2 
trade secret, defined, 111.1 


Misrepresentation. See also Deceptive 

trade practices; Fraud 

agreement (DTPA), 102.4 

concealment (fraud), 105.4 

equitable estoppel, 101.25 

factual (fraud), 105.3 

failure to disclose (fraud), 105.4 

goods or services (DTPA), 102.2, 102.3 

insurance, 102.17, 102.19 

insurance policy, 102.16 


person’s sponsorship or affiliation 
(DTPA), 102.2 
silence (fraud), 105.4 
statutory fraud, 105.8 
Mitigation 
as contract damages, 115.4 
as defense, 115.8, 115.25 
as employment damages, 115.24 


Modification, as defense (contract), 
101.31 


Money had and received, 101.43 
Monopoly (piercing), 108.8 
Murder (exemplary damages), 115.46 





Mutual mistake (contract), 101.28 
basis for reformation, 101.38 
scrivener’s error, 101.29 


N 
Negligent misrepresentation, 105.19 
damages, 105.19, 115.21 
Nonacceptance (contract), 115.4 
Nondelivery (contract), 115.4 
Note-taking, jurors’, 100.2, 100.3 





Notice and tender 
DTPA, 102.22 
Insurance Code, 102.22 


Novation (contract), 101.30 


o 


Offer and acceptance (contract), 101.11 
Opinion (fraud) 
false, 105.3D 


mixed with fact, 105.3C 
special knowledge, with, 105.3E 


Out-of-pocket expenses (DTPA damages), 
115.10 
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P 


Parallel theories on damages, 100.12 
Parol evidence, 101.3, 102.22 


Performance (contract), as acceptance, 
101.12 


Personal injury (DTPA damages) 
exemption, 102.22, 115.10 


Piercing the corporate veil, ch. 108 
alter ego, 108.3 
circumvention of statute, 108.6 
common-law theories, 108.2 
contract-related cases, 108.2 
direct personal benefit, 108.2 
evasion of existing legal obligation, 108.5 
injustice, 108.2 
justification of wrong, 108.7 
LLCs, 108.2 
monopoly, 108.8 
protection of crime, 108.7 
sham to perpetrate a fraud, 108.4 


Prejudgment interest 

contract cases, 115.3 

DTPA/Insurance Code cases, 115.9, 
115.13 

exemplary damages, 115.38 

fraud, 115.19, 115.20 

future damages, 115.3, 115.6, 115.9, 
115.13, 115.14, 115.18-115.22, 
115.27, 115.28, 115.30 

good faith and fair dealing, 115.14 

interference with contract, 115.22 

negligent misrepresentation, 115.21 

Whistleblower Act, 115.27 

wrongful discharge (Sabine Pilot 
doctrine), 115.26 


Preponderance of the evidence, 
Introduction 4(e), 100.3 


Preservation of charge error, 116.1 
Price, contract, 101.13 


Principal and agent 
authority of agent (contracts), 101.4 
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Principal and agent—continued 
exemplary damages, 115.39 
ratification of purported agent’s act 

(contract), 101.5 

Privilege 
Fifth Amendment, 100.11 
generally no inference, 100.10 


Producing cause 


deceptive trade practices, 102.1, 102.7, 
102.8 


Insurance Code, 102.14, 102.21 
Professional services (DTPA), 102.22 


Profit disgorgement (fiduciary duty), 
115.16 


Promise 
false (statutory fraud), 105.9 
future action (fraud), 105.3B 


Promissory estoppel, 101.41 
damages, 115.6 


Prompt payment of claims 
Texas Insurance Code, 102.25—102.28 
Texas Property Code, 101.50, 101.51 


Proportionate responsibility, 115.36 
deceptive trade practices, 102.22 


Protection of crime (piercing), 108.7 
Proximate cause, 100.13, 103.1, 115.14 


Publication of private facts, 110.17 
damages, 115.35 


Punitive damages. See Damages, 
exemplary 


Q 


Quantum meruit, 101.42 
construction contracts, 101.46 
damages, 115.7 
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Ratification (contract), 101.5 


Real estate, as “goods” under DTPA, 
102.2, 102.3, 102.5, 102.9 


Reformation of instrument 
affirmative cause of action, 101.38 
required elements, 101.29, 101.38 


Reliance (damages) 
contracts, 115.4 
promissory estoppel, 115.6 


Religious observance or practice 
(employment), 107.16 
undue hardship (employer’s), 107.17 


Removal of document, fraudulent 
(exemplary damages), 115.41 


Rescission 
duress, 101.26 
fiduciary duty, 115.15 
fraud (failure to disclose), 105.4 
mutual mistake, 101.28 


Responsible third party (proportionate 
responsibility), 115.36 


Retaliation (employment) 
other statutes, 107.4 
Texas Commission on Human Rights Act, 

107.9, 115.30, 115.31 
Whistleblower Act, 107.4, 115.27 
workers’ compensation, 107.5, 115.28 


Revocation of offer (contract), 101.12 


S 


Sale of goods. See also Breach of contract; 
Contracts; Damages, contract 
agreement, defined, 101.3 
damages 
consequential, 115.5, 115.8 
direct, 115.4 
incidental, 115.4 
good-faith obligation, 101.2 


interpretation of agreement, 101.9 
merchants, 102.10, 102.11 
modification, 101.31 
price, 101.13 
time for delivery or shipment, 101.10 
waiver, 101.24 
warranty 
express, 102.9 
fitness for particular purpose, 102.11 
merchantability, 102.10 


Scrivener’s error (contract), 101.29 


Securities Act, violation of, 105.12—105.18 
aiding violation, 105.18 
control-person liability, 105.16, 105.17 
culpable participation, 105.16 
damages, 105.12, 105.19 
defenses, 105.14, 105.15 
factual misrepresentation, 105.12, 105.14 
parties, 105.16 
person, defined under Act, 105.12 
prediction, 105.13 
registration violation, 105.12 
security, defined under Act, 105.12 
sell, defined under Act, 105.12 
statement of belief, 105.13 


Settlement offers, refusal to accept and 
mitigation of damages, 115.8 


Settlement practices, unfair (Insurance 
Code), 102.18 


Settling person (proportionate 
responsibility), 115.36 


Sex discrimination (employment), 107.15 


Sexual assault (exemplary damages), 
115.46 


Sexual harassment (employment). See 
also Employment 
quid pro quo, 107.21 
Sham to perpetrate a fraud (piercing), 
108.4 


Silence 
equitable estoppel, 101.25 
fraud, 105.4 
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Slander. See Defamation 
Spoliation, 100.14 


Statute of frauds (promissory estoppel), 
101.34, 101.41 


Statute of limitations. See Limitations, 
statute of 


Statutory fraud. See under Fraud 


Substantial performance 
building contracts, 101.46 
deceptive trade practices and Insurance 
Code, 102.22 
quantum meruit, 101.42 


Suitability (implied warranty), 102.13 


“Superior knowledge” rule (warranty), 
102.9 


Testimony, 100.7 


Texas Business & Commerce Code. See 
Uniform Commercial Code (UCC) 


Texas Commission on Human Rights Act, 
107.6 
damages, 115.30—115.32 
retaliation, 107.9 


Texas Construction Trust Funds Act, 
101.47-101.49 


Texas Deceptive Trade Practices— 
Consumer Protection Act (DTPA). 
See Damages, deceptive trade practices; 
Deceptive trade practices 


Texas Insurance Code. See Insurance 


Texas Residential Construction 
Commission Act, 102.12, 102.13 


Texas Securities Act. See Securities Act, 
violation of 


Texas Uniform Electronic Transactions 
Act, 101.34 
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Texas Whistleblower Act. See 
Whistleblower Act (employment) 


Theft (exemplary damages), 115.43 
Third-party beneficiary, 101.36 


Third-party information (DTPA defense), 
102.22 


Time of compliance (contract), 101.10 
Trade custom (contract), 101.9 


Treble damages, DTPA and Insurance 
Code, 115.11 


U 


Unanimous answer, exemplary damages, 
100.4, 115.31, 115.37, 115.38 


Unconscionability (DTPA), 102.7 


Undue hardship (employment), 107.13, 
107.17 


Undue influence (contract), 101.27 
Unfair competition (insurance), 102.14 


Unfair settlement practices (insurance), 
102.18 


Uniform Commercial Code (UCC). See 
also Sale of goods; Warranty 
anticipatory repudiation, 101.23 
good-faith obligation, 101.2, 103.2 
warranty defenses, 102.22 


Unilateral mistake (contract), 101.28 
Unjust enrichment, 101.44 


Use, loss of. See Loss of use (DTPA 
damages) 


y 


Vicarious liability. See Liability, vicarious 
(DTPA) 
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Voir dire, 100.1 


Voluntary payment, 101.43 


Waiver 
contracts, 101.11, 101.24 
DTPA/Insurance Code, 102.22 
estoppel, distinguished, 101.24 


Warranty 
generally, 102.8 
breach, 102.8 
express, 102.9 
fitness for particular purpose, 102.11 


good and workmanlike performance, 
102.12, 102.13 


habitability, 102.12, 102.13 

implied, 102.10-102.13 
merchantability, 102.10, 102.11 
suitability (commercial leases), 102.13 


“superior knowledge” rule (express 
warranty), 102.9 


UCC defenses, 102.22 


Whistleblower Act (employment), 107.4 
damages, 115.27 


Withdrawal of offer (contract), 101.12 


Workers’ compensation, retaliation 
(employment), 107.5 


damages, 115.28 


Workers’ compensation claims, 
modification of instruction for, 103.1 


Wrongful death (exemplary damages), 
115.37 


Wrongful discharge (Sabine Pilot 
doctrine), 107.3 


damages, 115.26 
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